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PREFACE TO NINTH EDITION. 



This work made its first appearance in 1873, and has 
since then run through eight editions. At the request 
of the author, Mr. John Indermaur, I have undertaken 
this new (ninth) edition. I have thoroughly revised the 
entire book. The chief alterations will be found in the 
notes to the Conveyancing Cases on the first fifty-eight 
pages, in revising which I have had the assistance of 
the fourth edition of " Tudor's Leading Cases on Con- 
veyancing," published in 1898. The order in which the 
cases epitoniized was arranged in the eighth edition is left 
untouched. The date of each case epitomized is now 
inserted for the first time, and the statutes and decisions 
since the eighth edition was issued in November 1897 
have been carefully considered, and noted up as appeared 
desirable. The references to all the cases have been 
checked. I hope students will continue to find this 
Epitome of service, but would nevertheless urge upon 
them the great advantage to be derived from a thorough 
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Study of " Tudor " and " White and Tudor," and would 
suggest that a copy of this Epitome, interleaved with 
blank p£iges, may facilitate making their own notes as 
they read the larger works. 

CHARLES THWAITES. 



22 Chanceby Lane, London, 
March 1903. 



PREFACE TO FIRST EDITION. 



In the same way that his " Epitome of Leading Common 
Law Cases *' is intended by the Author as a guide to 
" Smith's Leading Cases/' so this Epitome is meant to 
constitute a stepping-stone to the study of the well- 
known "Leading Cases" in Equity by Messrs. White 
and Tudor, and the " Conveyancing Cases " by Mr. 
Tudor, and it contains all the cases set out in those 
volumes — except some few which have been thought 
not now of so much practical importance — together 
with several additional ones. If it will induce the 
student to explore the mines of learning to be found 
in those valuable works, the Author's object will be 
fully attained. 

The Conveyancing and Equity cases are here epito- 
mized together, because they generally bear such a close 
relationship, many of those indeed which are given in 
the Equity volumes, more especially, bearing quite as 
much on Conveyancing : thus, in the Final Examination 
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at Michaelmas Term last, under the head of " Convey- 
ancing," two questions were asked directly on Messrs. 
White and Tudor *s Equity Cases, and it is also very 
convenient to consider them together. 
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AND 
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RICHARDSON v. LANGRIDGB. 

{Lead, Gas. Conv, 4.) 
(1811—4 Taunt 128.) 

Decided : — That if an agreement be made to let premises 
so long as both parties like, and reserving a compensation 
accruing de die in diem, and not referable to a year or 
any aliquot part of a year, it does not create a holding 
from year to year, but a tenancy at will strictly so called ; 
but if there is a general letting at a yearly rent, though 
payable half-yearly or quarterly, and nothing is said 
about the duration of the term, it is an implied letting 
from year to year. 

Notes, — 'Tenancies from year to year owe their origin to 
the inconveniences found to result from tenancies at will, 
which were only partially remedied by the doctrine of 
emblements, and the Courts at a very early period raised 
an implied contract for a tenancy from year to year (Lead. 

Cas. Conv. 21). The above case shows the rule for de- 

A 
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termining when a tenancy is from year to year and when 
at wilL The leaning of the Courts is always to construe 
the tenancy as from year to year. Although a tenancy 
originally be at will, yet it may afterwards, by a payment 
of rent or other circumstances, be converted into a tenancy 
for years (see Indermaur's Epitome of Common Law Cases, 
8th edit 77). 

The cases of Walsh v. Lonsdale (21 Ch. D. 9 ; 52 L. J. Ch. 2) 
and Coatsworth v. Johnson (55 L. J. Q. B. 220) should be here 
noticed. The first case decides that, when a tenant goes into 
possession under an agreement for a lease, and before a lease 
has been actually granted, there are now, since the fusion of 
Law and Equity effected by the Judicature Acts, no longer 
two estates, one at Law, and another in Equity, under the 
agreement; but there being one Court only, there can be 
but one estate, and that, substantially, if the tenant has a 
right to a lease, he is in the same position as if that lease 
were granted. The second case decides that the exact position 
of a tenant under such circumstances is, that at first, on 
entering, he is but a tenant at will, though he may have a 
right to specific performance of the 'agreement, and that when 
he has paid rent referable to any aliquot part of a year, he 
becomes a yearly tenant on such terms of the agreement as 
are applicable to the yearly tenancy — this, again, subject 
to any right he may have to get specific performance of 
the agreement. (See also Swain v. Ayres, 21 Q. B. D. 289 ; 
57 L. J. Q. B. 428 ; and Conveyancing Act 1892, sect 5.) 

The proper notice to determine a yearly tenancy (in the 
absence of express stipulation. Doe v. Dobdl, I Q. B. 806) is 
half a year, expiring at the end of the current year of the 
tenancy ; and a customary half-year is sufficient if the tenancy 
began on one of the four usual quarter days (Eoe v. Doe, 6 
Bing. 574). However, under the Agricultural Holdings Act 
1883 (46 & 47 Vict c. 61), a yearns notice^ expiring at the end 
of the current year of the tenancy, is substituted for the usual 
half-year's notice (sect. 33) in those tenancies to which the 
Act applies — t.e., tenancies wholly or in part agricultural, 






LEADING CONVEYANCING AND EQUITY CASES. 3 

or pastoral, or cultivated as a market-garden (sect. 54) — 
unless the landlord and tenant have, by writing under their 
hands, agreed that this provision shall not apply (sect. 33; 
Barlow v. Teal, 15 Q. B. D. 501 ; 54 L» J. Q. B. 464). A 
notice to quit part only of the premises included in a lease 
is bad — except that, under the Agricultural Holdings Act 
1883 (sect 41), a notice may be given by the landlord to 
quit part only of the holding, with a view to using the land 
for labourers' cottages or gardens, or other purposes named in 
the Act and stated in the notice ; bu^ the tenant may, within 
twenty-eight days of the receipt of the notice, serve on the 
landlord a counter-notice, in writing, to the effect that he 
accepts the same as a notice to quit the entire holding at 
the end of the current year of the tenancy. A monthly 
tenancy merely requires a month's notice, and a weekly 
tenancy a week's notice (Bowen v. Anderson (1894), 1 Q. B. 
164). In the case of lodgings a reasonable notice only is 
required, and what is la reasonable notice depends on the 
circumstances of each particular case. 

If a tenancy determines, and the landlord has made a 
demand and given notice in writing for possession, and the 
tenant holds over, he is liable under the Landlord and Tenant 
Act 1730 to pay double the yearly value of the premises, 
unless he had a bond fide belief that he had a right to so hold 
over (4 Geo. 2, c. 28, sect. 1). And by the Distress for Rent 
Act 1737, if a tenant gives notice to quit, and does not give 
up possession at the proper time, he is liable to pay double 
the yearly rent of the premises (11 Geo. 2, c. 19, sect. 18). 
As to leases generally, see Indermaur's Conveyancing, ch. 13. 
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LEWIS BOWLES' CASE. 

{Lead. Cos. Conv. 86.) 
(1616 — 11 Co. 79 h.) 

. The following were the chief points resolved : — 

1. That a tenant in tail, after possibility of issue 
extinct, shall not be punished for waste. 

2. That if a tenant for life fells timber, or pulls down 
the house, the lessor shall have the timber; but if the 
house falls down, the particular tenant has a special 
property in the timber to rebuild the house. 

3. That a tenant for life without impeachment ofwaste, 
has as great power to do waste and convert it at his own 
pleasure, as has a tenant in tail. 

4. That the property in severed trees vests in a tenant 
for life without impeachment of waste. 



GARTH V. COTTON. 

(2 Lead. Gas. Eq. 970.) 
(1750—1 Ves. 524, 546.) 

Mr. Garth, the father of the plaintiff, was tenant of 
lands for ninety-nine years, if he should so long live, Tvith- 
out impeachmerU of waste, except voluntary wa^ste; remainder 
to trustees to preserve contingent remainders ; remainder 
to his first and other sons in tail ; remainder to defendant 
in fee. Mr. Garth (before the birth of a son) and the 
defendant, according to an agreement, cut down timber 
and divided the profits between them. The plaintiff was 
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afterwards bom, and, having suffered a recovery, brought 
this bill against defendant to refund his share of the 
profits of the timber received by him. 

Decided : — That he was so entitled to recover from the 
defendant. 

Notes on theee two Cases, — The first of the above two cases 
is the leading case as to waste and the power of persons 
having estates not of inheritance ; it contains several im- 
portant resolutions, and is always referred to on the subject. 
^* Waste" is defined in Mr. Tudor's notes to Letois Bowles* 
Case as "the destructive or material alteration of things 
forming an essential part of the inheritance " ; and it is either 
voluntary, which is by the tenant's own act, or permissive, as 
by letting the premises go to ruin. The remedy for waste 
is either by action for damages for waste already committed, 
or an injunction may be obtained against future waste. An 
injunction cannot, however, be granted in cases of permissive 
waste, but the party injured must, if he has any right, be left 
to his remedy for damages. Waste is also divided, with 
reference to the remedy, into Legal and Equitable waste. 

The liability of different owners for waste stands as 
follows : — 

1. A tenant in fee simple being as nearly as can be absolute 
owner of his estate, can commit any act of waste he pleases, 
except indeed when there is an executory devise over, in 
which case he cannot commit equitable waste. 

2. A tenant in tail may also commit any act of waste, but 
if he becomes tenant in tail after possibility of issue extinct, 
as he cannot bar the entail, he is not allowed to commit 
equitable waste. It seems, however, that tenants in tail 
restrained by statute from barring the entail^ are not liable 
even fpr equitable waste. 

3. A tenant for life is liable for all acts of voluntary waste, 
unless indeed the property consists of a timber estate, planted 
for the purpose of timber being cut periodically, when he is 
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justified in cutting it at proper times {Haneywood ▼. Honey" 
wood, L. B. 18 £q. 309; 43 L. J. Gh. 652; Dcuhwood v. 
Magniac, 60 L. J. Ch. 210). A tenant for life is not liable 
for permissive waste (Barnes v. Dowling, 44 L. T. 809 ; Be 
Carttoright, Avis v. Newman, 41 Ch. D. 632 ; 58 L, J. Ch. 
590), unless some obligation with regard to the same is 
specially thrown upon him ( WoodTiouse v. Walker, 5 Q. B. D. 
404 ; 49 L. J. Q. B. 609). Even if the tenant holds his life 
estate without impeachment of waste, he cannot commit equit- 
able waste ; but if it is necessary, for proper purposes of 
thinning and the like, to cut ornamental timber, he is justified 
in doing so, and if any such timber is properly cut it belongs 
to him (Baker v. Sebright, 13 Ch. D. 183 ; 49 L. J. Ch. 165). 

4 A tenant from year to year is also of course liable for 
waste, but as to permissive waste, all that he is, in the 
absence of covenant, bound to do, is fair and tenantable 
repairs to keep the house wind and water tight, not any 
substantial or lasting repairs. On the other hand, the land- 
lord is under no liability to repair in the absence of covenant 
to that effect. With regard to farms, a promise is implied 
by the law on the part of a yearly tenant, to use the farm 
in a husbandlike manner, and cultivate it according to the 
custom of the county (see Woodfall's Lid. & Tent., 676-687). 

Voluntary waste may be committed, although it does no 
real injury to the inheritance, or even improves it. This is 
styled ameliorative waste, and really the liability in respect 
of it is more nominal than substantial, for the Court will not 
us\ially at the present day grant an injunction to restrain 
such waste (Doherty v. Allman, L. R. 3 App. Cas. 709), but 
will simply leave the reversioner or remainderman to recover 
the damages (if any) which he has sustained, and it is manifest 
that in most cases any such damages would be but nominal. 

By the Judicature Act 1873 (36 & 37 Vict. c. 66), s. 25 (3), 
it is provided that '* an estate for life without impeachment of 
waste shall not confer or be deemed to have conferred upon 
the tenant for life any legal right to commit waste of the 
description known as equitable waste, unless an intention to 
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confer such right shall expressly appear by the instrument 
creating such estate." This is a provision arising naturally 
•from th^ union of the former Courts of Law and Equity. 
Equitable waste was only recognisable and relievable against 
in Equity, the principle upon which Equity always interfered 
to prevent such gross acts of voluntary waste as cutting 
timber planted for shelter or ornament, or spoliation or 
destruction of the mansion-house (Vane v. Lord Barnard^ 
2 Yem. 78) being, that an implied trust was created in favour 
of the person or persons taking the ulterior interest. Law, 
however, knew no such doctrine, and suffered such acts to be 
committed with impunity, as shewn in the third resolution 
in Lewis Bowles' case, and in this we find an instance of the 
conflict between Law and Equity. All the former Courts 
being, by the Judicature Act 1873, fused into one High 
Court of Justice, it would have been an anomaly to have 
allowed a remedy in the Chancery Division only. Therefore 
the object of the provision is to establish uniformity in all 
the Divisions, and the effect is to give a remedy for acts still 
known as equitable waste, in every Division of the Court. 

Li connection with the subject of waste, the provision con- 
tained in section 35 of the Settled Land Act 1882 (45 & 46 
Vict. c. 38) should be noticed. It is as follows ; " Where a 
tenant for life is impeachable for waste in respect of timber, 
and there is on the settled land timber ripe and fit for cutting, 
the tenant for life, on obtaining the consent of the trustees 
of the settlement or an order of the Court, may cut and sell 
that timber or any part thereof. Three-fourths of the net 
proceeds of the sale shall be set aside as and be capital money 
arising under this Act, and the other fourth part shall go as 
rents and profits." See also sects. 28 (2) and 29. 

Where there are joint tenants or tenants in common of an 
estate, as each has a right to enjoy the estate as he pleases, 
the Court will not in general grant an injunction to restrain 
any one of them from committing ordinary waste, but it will 
interfere to prevent malicious or destructive waste (2 Lead. 
Cas. Eq.*1007). 
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TYBBINGHAM'S CASE. 

{Lead. Cos. Conv. 700.) 
(1684—4 Co. 36 a.) 

The following were the chief points resolved : — 

1. That prescription does not make a thing appendant 
to another unless it agree in natnre and qnality with it, 
as a thing corporeal cannot be appendant to another 
corporeal thing, nor a thing incorporeal to a thing in- 
corporeal; but a thing incorporeal may be appendant 
to a thing corporeal, or d conversa; though a thing 
incorporeal cannot be appendant to a thing corporeal 
which does not agree with it in natnre, so that a common 
of turbary cannot be appendant to land, but to a house 
it may. 

2. That common appendant is of common right, and 
need not be prescribed for ; but that it only belongs to 
ancient arable land, and for horses and oxen to plough, 
and cows and sheep to manure the land. 

3. Common appendant is apportionable by the com- 
moners purchasing part of the lands to which, &c., but 
not common appurtenant, for there by the purchase all 
the common is extinguished. 

4. Unity of possession of the whole land is an ex- 
tinguishment of common appendant. 

5. Common by vicinage is not common appendant; 
but inasmuch as it ought to be by prescription time 
out of mind, it in this respect resembles common 
appendant. 
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6. Common appendant remains, though a house be 
afterwards built on the land, or the arable land be after- 
wards converted into pasture ; but in pleading it ought 
to be claimed as appendant to land. 

Notes, — The above case is the leading authority as to com- 
mons, and rights of common. In Mr. Tudor's notes to this 
case a right of common is defined as '*a right which one 
person has of taking some part of the produce of land, while 
the whole property of the land itself is vested in another." 
There are properly four kinds of common — ^viz. (1) Common 
of pasture ; (2) Common of piscary ; (3) Common of turbary ; 
and (4) Common of estovers; and to these is sometimes 
added a fifth sort — viz.. Common in the soil. Common of 
pasture, which is the most usual and important sort, may 
be either (1) Appendant, (2) Appurtenant, (3) Because of 
vicinage, or (4) In gross. A person acquires a right of 
common either by grant, or by prescription. As to a grant, 
that speaks for itself ; and with regard to prescription, that 
presupposes a grant. There is a considerable difference 
between prescription and custom. '^ In the Common Law," 
says Lord Coke, ^^prescription which is personal, is for the 
most part applied to persons, being made in the name of a 
certain person and of his ancestors, or of those whose estate 
he has ; or in bodies politic or corporate and their predecessors ; 
but a customy which is local, is alleged in no person, but laid 
within some manor or other place." A prescription to take 
a profit in another's land — e.g., to work quarries — is good ; but 
a custom to that effect, except in the case of copyholders, or 
to search for and work mines under a local custom, is clearly 
bad, and with regard to copyholders any custom must be 
reasonable (Lead. Cas. Conv. 717). 

Formerly the right to common by prescription could be 
defeated by showing that enjoyment commenced since the 
beginning of the reign of Richard I. (for the reason for which, 
see Best on Evidence, 9th ed. 316); but now under the 
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Prescription Act 1832 (2 & 3 Will. 4, c. 71), if a common 
has been enjoyed by a person claiming right thereto without 
interruption for thirty years, it cannot be defeated simply 
by proof that it was not enjoyed at some earlier date since 
Richard I., though it may be defeated by reason of disability 
(for infancy, idiotcy, unsoundness of mind, and tenancy for 
life of the person capable of resisting the claim are to be 
excluded). And after such enjoyment for sixty years it is 
indefeasible, unless the enjoyment was by consent expressly 
given by deed or writing. The enjoyment must not be secret 
or by stealth, or by tacit sufferance, or by leave asked from 
time to time, or by violence (Carson's Real Property Statutes, 
p. 9). The Prescription Act has not altered the nature of the 
right, or the principles upon which it is to be determined 
whether the right has been infringed, but has merely sub- 
stituted a statutory title for the previous fictitious one (per 
Lord Sdbome in City of London Brewery Co, v. Tennanif 
L. R. 9 Ch. App. 219 ; per James^ L.J,^ in Kelk v. Pearson j 
L. R. 6 Ch. App. 809; Goodeve's Modem Law of Real 
Property, 4th edit. 641). 

Rights of common are subject to extinguishment in various 
ways, of which the following are the chief : — (1) By unity 
of ownership of land to which a right of common is annexed, 
with the land subject to the right ; (2) By release ; (3) By 
a Common Law enfranchisement; (4) By disuse; (5) By 
encroachment on the waste, and possession thereof for twenty 
years; (6) By inclosure. (Edwards' Compendium of Law 
of Property in Land, 3rd edit. 295.) See further as to 
commons, Indermaur's Conveyancing, \Z\ et seq. 
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SURY V. PiaOT. 

{Lead, Cos. Conv, 733.) 
(1626— Pop^i. 166.) 

The following were the chief points determined: — 

1. That a watercourse having its origin ex jure naturce, 
and not from grant or prescription, is not extinguished by 
unity of possession ; but 

2. A right of way having its origin either by grant or 
prescription, will be extinguished by unity of possession, 
unless it be a way of necessity, as a way to market or 
church. 

3. Where a person has a house and ancient windows 
in it, and another person erects a new house and stops up 
the light, an action will lie. 

Notes, — ^This case is the leading authority upon the law of. 
easements. An easement is defined by Mr. Tudor in his notes 
to it as " a right which the owner of one tenement, which is 
called the dominant tenement, has over another, which is 
called the servient tenement, to compel the owner thereof to 
permit to be done, or to refrain from doing, something on such 
tenement for the advantage of the former." Easements may 
arise by express or implied grant, or by prescription, or by 
Act of Parliament, or by reason of necessity. An instance 
of the last kind would be if A. grants to B. land surrounding 
a field which he retains : here A, has of necessity a reasonal)le 
right of way to get to the field he thus retains, though only, 
indeed, for the purpose of continuing the user of it in the 
same state {Corp. of London v. Biggs, 13 Oh. D. 798 ; 49 L. J. 
Ch. 297). 

An easement may be either affirmative, as a right of way ; 
or negative, as a right to light. A negative easement may 
also be described as a continuous easement, and an affirmative 
one as a discontinuous easement. 
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The time for which enjoyment of an easement must be had 
to constitute a good title was formerly the same as with 
regard to a right of common (antef p. 9), but it is now fixed 
by the same statute as applies to rights of common — ^viz., 
the Prescription Act 1832 (2 & 3 WiU. 4, c. 71). By 
that statute twenty years' uninterrupted enjoyment is to 
confer a title, except in the case of disability, and the right 
is to be absolute after forty years, unless the holding is by 
consent given by deed or writing. In the one case of light 
the right is to be absolute after twenty years' uninterrupted 
enjoyment, unless it has been enjoyed by consent in writing. 
As to an << interruption " it is provided that no act shall be 
deemed an " interruption " unless acquiesced in for one year 
after notice. (See as to the effect of this statute, ante, p. 10 ; 
and see as to what will and will not be an ''interruption," 
and the onus of proof thereon, Presland v. Bingham^ 41 Ch. D. 
268; 60 L. T. 433; and generally see Indermaur's Con- 
veyancing, 128-133.) 

The chief ways in which an easement may be extinguished 
are as follows : — (1) By unity of possession ; (2) By Act of 
Parliament ; (3) By release ; and (4) By the abandonment of 
the enjoyment of the easement by non-user. Sury v. Pigot 
itself, although a general authority on the subject of ease- 
ments, yet goes, it will be noticed, particularly to the point 
of extinguishment of easements, showing that easements will 
be extinguished by unity of possession, except where the 
easement is one actually of necessity, or it is some right 
arising ex jure natures. With regard to what will constitute 
an abandonment of an easement, it is not necessary to show 
any definite period of non-user^ but what period is sufficient 
must depend on all the surrounding circumstances of the case 
(Goodeve's Modern Law of Real Property, 4th edit. 345). 

A person can only gain a right to a view or prospect, by 
grant, covenant, or contract, and not by prescription. (See 
further as to easements, Goodeve's Modern Law of Real 
Property, 4th edit. 343-355 ; Edward's Compendiimi of the 
Law of Property in Land, 3rd edit. 298-306 ; and Inder- 
maur's Conveyancing, 115-133.) 
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POX V. BISHOP OP CHESTER. 

{Lead. Cos. Gonv. 810.) 
(1824—6 Bing. 1.) 

Here, whilst the incumbent of the living was in 
extremis, bnt before he died, the next presentation was 
sold, but without the privity of, and without any inten- 
tion to present, the particular clerk to the church when 
vacant. 

Decided: — That this sale was not void on the ground 
of simony. 

Notes, — But had the sale been when the living was actually 
vacant, it would have been simoniacal and bad. Simony 
means the corrupt presentation of any one to an ecclesias- 
tical office for money, gift, or reward ; and this case may be 
quoted generally on the point, and also particularly as shew- 
ing how far one may go without being guilty of simony. But 
although a next presentation may be sold whilst the incum- 
bent is living, yet it is simoniacal to pin^chase it with the 
intention of presenting any particular person. A person also 
cannot purchase a next presentation and present himself. 
An advowson is real property, but a next presentation is 
personal property. 

The Benefices Act 1898, section 1, imposes many restric- 
tions on the right of patronage. After 1898 the transfer of 
a right of patronage is not valid unless it is registered in the 
diocesan registry within one month, and the whole interest 
of the transferor is transferred, and more than twelve months 
have gone by since the last vacancy. So that now no next 
presentation can be sold or given away apart from the 
advowson, unless it was owned separately before 1899. But 
if any right of patronage is offered by public auction — 
except an advowson with a manor or with 100 acres of land — 
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the persons offering or bidding can be fined £100 on summary 
conviction. An agreement to exercise a right of patronage 
in favour of any particular person or his nominee is void. 
On transfer of a right of patronage, the following stipulations 
are void — ^to re-transfer the right, to postpone payment 
or to pay interest until a vacancy or for more than three 
months, to pay anything upon a vacancy, or to resign in 
favour of a particular person. But if an advowson is settled, 
a life interest can be limited to the settlor ; and if it is 
mortgaged, the equity of redemption can be reserved. 

It may be useful to here notice the subject of Resignation 
Bonds. These are bonds executed by a minister who is about 
to be appointed to a living, when he agrees with the patron 
to resign it in a certain person's favour, and they are 
frequently had recourse to when the patron has some rela- 
tive he may wish to present the living to, but who is not yet 
ordained, or some other circumstances render it impossible or 
inconvenient for him to take to the living at once. A general 
resignation bond is bad. But by the Clergy Resignation 
Bonds Act 1828 (9 Geo. 4, c. 94), such a bond is to be good 
if in favour of any one person named, or one of two persons 
named. If two persons are named, each must be by blood, 
or marriage, an uncle, son, grandson, brother, nephew, or 
grand-nephew of the patron or one of the patrons. . One part 
of the instrument by which the engagement is made must be 
deposited within two calendar months in the office of the 
registrar of the diocese, and the resignation when made must 
refer ^ the engagement, and state for whose benefit it is 
made. The validity of these resignation bonds is specially 
preserved by the declaration against simony prescribed by 
and printed in the Benefices Act 1898, by which the new 
incumbent before institution declares that (1) he has not 
received the presentation for reward, (2) he has not made 
any agreement to resign except under the Clergy Resignation 
Bonds Act 1828, (3) he has not procured the vacancy for 
reward, and (4) he has made no agreement which is invalid 
under section 1 (3) of the Benefices Act 1898. 
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TYRRELL'S CASE. 

(Lead. Cos, Gonv. 289.) 
(1661— Dyer, 155 a.) 

Decided : — That there cannot be a use upon a use. 

Notes. — ^The Statute of Uses (27 Hen. 8, <5. 10) enacts 
that where any person is seised of any hereditaments to the 
use, confidence, or trust of any other person, the person who 
has such use, confidence, or trust, shall be deemed in lawful 
seisin and possession of the same hereditaments, for such 
estates as he had in the use, trust, or confidence. The above 
case decided that, the statute executing the first use declared, 
subsequent uses were void at law ; and it was in consequence 
of this that the Court of Chancery stepped in, and thus arose 
the modern doctrine of uses and trusts. It will be observed 
that in consequence of the above statute a person named 
before a use is declared takes no estate ; he is, in fact, but a 
seisinee to use, or, it is said he is a conduit pipe through 
whom the estate passes to the owner of the use. But it 
must be borne in mind that there must be passed through 
the seisinee to uses, the same estate as it is desired to vest 
in the owner of the use. Thus a grant to A. to the use of 
B. and his heirs will not give B. the fee simple, but only an 
estate for the life of A. The grant should be to A and his 
heirs, to the use of B. and his heirs. 

When considering this case the student should bear in 
mind why it was that lands were, previously to the passing 
of the Statute of Uses, so commonly conveyed to uses. There 
were three prominent advantages gained by so conveying 
lands, viz. (1) The use, unlike the estate, was not liable to 
be forfeited for treason ; (2) The use might be given to a 
charity ; (3) Though the legal estate could not be disposed of 
by will, the land could be conveyed to such uses as should be 
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appointed by will, and a will then made of the use. The 
object of the Statute of Uses was of course to put an end to 
the practice which had previously existed of conveying lands 
to uses. Practically, however, by the decision in the above 
case, and the consequent holding of the Court of Chancery, 
the object of the Statute of Uses was frustrated. The imme- 
diate real effect of the statute may be illustrated thus : — If it A^ 
were desired that A. should be constituted trustee of land 
for B., it would before the statute have been limited to A. to 
the use of B. Now, however, it would be limited unto and 
to the use of A., to the use of or in trust for B. In this 
case, though A. is no doubt in by the Common Law, yet the 
giving to him also of a use, makes the use to B. a subsequent 
or second use, and gives to B. the equitable or beneficial 
estate. 

The Statute of Uses speaks only of one man being seised 
to the use of another ; if, therefore, land is limited <' unto 
and to the use of A. and his heirs," though A. takes the legal 
estate, it is not by force of the Statute of Uses, but by force 
of the Common Law. The declaration of a use here, how- 
ever, prevents the possibility of any resulting use to the 
grantor. If it were a voluntary conveyance " unto A. and 
his heirs " simply, the use, and consequently the legal estate, 
would result to the grantor : adding the words <^ and to the 
use of " prevents this. Either a good consideration or a 
valuable consideration is, however, sufficient to prevent a 
resulting use. 

It must be recollected that there are are three modes of 
conveyance which operate only over the use, and do not pass 
the legal estate; that is to say, that although the person 
named gets the legal estate, it is not by the conveyance of 
the property, but by the force of the statute, viz. (1) A bar- 
gain and sale ; (2) A covenant to stand seised to uses ; and 
(3) An appointment under a power. Thus, if a person 
having a power of appointment over land appoints to *' A. 
to the use of B.," here A. has the legal estate, and B. the 
equitable. 
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On the other hand, a ieoffment or lease and release or 
deed of grant operate by transmutation of possession, i.e., on 
a grant to A. to the use of B., the seisin passes to A. by force 
of the conveyance^ and the statute gives the legal estate 
toB. 

The statute enables a man by one conveyance instead of 
two to limit a particular estate or a remainder to himself, or 
to convey to himself and another, or to his wife ; or to convey 
to joint tenants without unity of time, e.g., to B. and his 
heirs, to use of G. and such wife as G. shall marry ; or to 

^., M vvt.^i2^ create a legal estate in futuro independently of a particular 
'" ■* ^ ' estate ; or to shift a fee simple from one person to another. 

/ f ^ ' There has never been a decision whether the Statute of 

/^^^f-^^ Uses actually applies to devises. Wills of land were first 
permitted by an Act five years later than the Statute. But by 
analogy to the Statute, the legal estate is applied to devises 
of freeholds in order to carry out testator's intention as it 
would be by the Statute. Thus a devise to A. in trust for B. 
gives the legal estate to B. (Re Brooks, 1894, 1 Ch. 48, 99), 
and a devise unto and to the use of C. in trust for D. gives 
the legal estate to 0. (Lead. Gas. Gonv. 308). 



B 
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ALEXANDER v. ALEXANDER. 

(Lead. Cos, Conv, 554.) 
(1755—2 Ves. 640.) 

Here, under a power to appoint amongst children, the 
appointor had appointed part to children, and part to 
grandchildren. 

Decided : — That the appointment to grandchildren was 
bad; but that the exercise of a power may be good in 
part, and bad in part, the excess only being void, where 
the execution is complete and the bounds between it 
and the excess clear. 



TOLLBT V. TOLLBT. 

(2 Lead, Cos, Eq. 289.) 
. (1728—2 P. Wms. 489.) 

Here a husband had a power to make a jointure to his 
wife by deed, and he did it by will, and she had no other 
provision. 

Decided : — That Equity will make this defective execu- 
tion good ; but that it will not assist in the case of non- 
execution of a power. 



ALBYN V. BBLOHIBR. 

(2 Lead. Cos. Eq. 308.) 
(1758—1 Eden, 132.) 

Here a power of jointuring was executed in favour 
of a wife, but with an agreement that the wife should 
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only receive a part as an annuity for her own benefit, 
and that the residue should be applied to the payment 
of the husband's debts. 

Decided : — That this was a fraud upon the power, and 
the execution was set aside, except so far as related to 
the annuity, the bill containing a submission to pay it, 
and only seeking relief against the other objects of the 
appointment. 



TOPHAM V. DUKE OP PORTLAND. 
(1863—1 De G, J. & S. 517.) 

Here the donee of a power, appointing portions in 
pursuance thereof, appointed a double share to one of the 
objects of the power without any previous communication 
with him, but the instructions with reference to such 
double share were that half should be held upon a certain 
trust; and soon after the appointment the appointee 
executed a deed settling the moiety accordingly. 

Decided : — That the purpose of the appointment as to 
the moiety, though uncommunicated, vitiated it as to 
that portion, but as to that portion only. The rights of 
persons entitled in default of appointment under a power 
can be defeated only by its bond fide exercise. 

Notes on these four Cases, — ^These cases are here placed 
together for convenience, as all bearing on the same general 
subject, the first as to the result of an excessive execution 
of a power, the second as showing that Equity will assist in 
the case of defective execution of a power, and the remaining 
two as being both leading authorities as to what acts will be 
considered frauds upon powers. 
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With regard to the first case given — viz., that of Alexander 
v. Alexander — it has been decided, upon the principle of cy 
pr^Sf that where a power of appointing land, or money to be 
laid out in land, is given in favour of children, and the power 
is exercised by will in favour of a child for life with remainder 
to the children of such child in tail, here the Court will give 
an estate tail to the child to whom only a life estate is given 
by the wilL This, however, has no application to personalty 
not directed to be laid out in the purchase of land, and it only 
applies to wills. (Sugden on Powers, 8th edit. 498-503 ; 
Lead. Cas. Conv. 567.) 

With regard to the defective execution of a power, relief 
will be given in Equity in favour of any of the following : — 
(1) A charity; (2) A purchaser; (3) A creditor; (4) An 
intended husband ; (5) A wife ; and (6) A legitimate child ; 
provided in each case the defect is not of the very essence 
of the power. Notwithstanding the decision in Toilet v. 
Toilet, that relief will not be given in the case of non-execu- 
tion of a power, there are two cases in which such relief will 
be given — ^viz., (1) Where the execution has been prevented 
by fraud ; and (2) Where the power is coupled with a trust ; 
and an instance of the latter exception appears in the case 
of Harding v. Glynn {jpost, p. 59), though the principal 
decision in that case was on another point. As an instance 
of a bare or naked power in respect of which relief will not 
be given against the non-execution, see also Re Weeke^e Settle- 
ment (1897, 1 Ch. 289 ; 66 L. J. Oh. 179). 

Powers with regard to freehold land may be described as 
methods of causing a use with its accompanying estate to 
spring up at the will of any given person (Wms. Real Property, 
19th edit. 371). They have been divided as of three kinds— 
viz.. Appendant, In gross, and Collateral. A power appen- 
dant is where the person to whom the power is given has an 
interest in the estate to which it is annexed; a power in 
gross is where a person having an interest in the land has 
power to create an estate therein, but only to take effect 
after the determination of his own interest. Powers collateral 
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are those given to persons taking no interest in the land, and 
are in the nature of trusts, and Equity will give assistance 
in the case of non-execution of such powers. An infant 
may by deed exercise a collateral power over real estate 
(Hearle v. Greenhanky 3 Atk. 695), and either a collateral 
power or a power in gross over personalty (Re UAngihau, 
49 L. J. Ch. 182, 756). As to the powers named in this 
paragraph see Edwards v. Slater^ and notes in Lead. Cas. 
Conv. 531-553. 

Powers may also be divided into General a,nd Special 
Powers, the former being where there is a general power 
to appoint in favour of any person, and the latter where the 
appointment is limited to a particular class ; and with regard 
to this division there is the following important difference 
as regards the rule against perpetuities (as to which see po«t^ 
p. 23) — viz., general powers having no tendency to perpetuity, 
the time of vesting is reckoned, not from the creation, but 
from the execution of the power ; but special powers having 
such a tendency, the time of vesting runs from the instrument 
creating the power (Sugd. Powers, 8th edit. 394-397). 

Upon the subject of Powers it may be well to notice the 
law as to Illusory appointments as appertaining closely to 
frauds upon powers. An Illusory appointment is where a 
person having a power to appoint amongst a certain class, 
appoints to all the members of such class, but only giving 
nominal shares to one or more members. An Illusory 
appointment was originally valid at Law, but not in Equity, 
on the ground that such an appointment was not an execution 
of the power bond fide for the end intended by the donor ; but 
by the Illusory Appointments Act 1830 (1 Will. 4, c. 46), it 
was provided that an Illusory appointment should be valid 
and effectual in Equity as well as at Law. And now the 
Powers Amendment Act 1874 (37 & 38 Vict. c. 37) has 
carried the matter still further, providing that no appoint- 
ment shall be invalid merely on the ground that any object 
of the power has been altogether excluded, unless indeed 
the instrument creating the power expressly declares the 
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amount or the share of any object of the power, or that any 
object of the power is not to be excluded. 

The Conveyancing Act 1881 (44 dc 45 Vict. c. 41, sect. 52) 
now provides that a person to whom any power is given, 
whether coupled with an interest or not, may by deed release 
or contract not to exercise it. The Conveyancing Act 1882 
(45 & 46 Yict. c. 39, sect. 6) also provides that any such 
person may disclaim a power, and thereafter shall become 
incapable of exercising it or joining in its exercise, and that 
on such disclaimer the power may be exercised by the other 
or others, or the survivors or survivor of the others, of the 
persons to whom the power is given unless the contrary is 
expressed in- the instrument creating the power. Both of 
these enactments are retrospective. Trustees cannot, under 
these provisions, release powers which are coupled with a 
duty, and when a power is of such a nature as to imply 
a personal confidence in the particular individual, such 
trustees can neither release nor disclaim. (See 2 Wh. & Tu, 
329, 330 ; Re Somes (1896), 1 Ch. 260; 65 L. J. Ch. 262.) 
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OADBLL V. PALMER 

(Lead. Cas, Conv. 578.) 
(1833—1 aark & Finelly, 372.) 

Bedded : — That a limitation by way of executory devise, 
which is not to take effect until- after the determination of 
a life or lives in being, and a term of twenty-one years (as 
a term in gross and without reference to the infancy of 
any person), is a valid limitation ; a period for gestation 
to be allowed in those cases in which it actually exists, 
but not otherwise. 



GRIFFITHS V. VERB. 

(Lead. Cas. Conv. 618.) 
(1803—9 Vea. 127.) 

Decided : — ^That a trust by will for accumulation during 
a life, contrary to the Thellusson Act (39 & 40 Geo. 3, 
c. 98), is good for twenty-ond years by that statute. 

Notes on these two Cases. — In Cadell v. Palmer the limit of 
the rule against perpetuities was finally ascertained and 
marked out, and no limitation will be held good which under 
any possible event may exceed its limit, except that no period 
is too remote for the limitation of an executory estate or 
interest engrafted on an estate tail previously limited, the 
reason being that , it is always liable to be barred by the 
tenant in tail, and therefore the remoteness of the event on 
which it depends {loes not suspend the absolute ownership of 
the property so as to effect a perpetuity. (Goodeve's Modern 
Law of R. P., 4th edit. 287.) Any limitations dependent or 
expectant on a prior limitation which is void for remoteness. 
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are invalid, because they are not intended to take effect until 
the prior limitation is exhausted; but this rule does not 
apply to limitations in default of appointment^ provided it is 
the intention of the settlor that they shall take effect unless 
effectually displaced by the exercise of such power, since if 
the power is invalid by reason of the perpetuity rule they 
cannot be displaced {Be Abbott y Pectcoek v. Frigout (1893), 
1 Ch. 54 ; 62 L. J. Oh. 46). 

The perpetuity rule does not apply — to limitations after 
an estate tail (Tudor, 611), or to a mere personal contract 
(L. & S.W. Ry. V. Gomnij 20 0. D. 580), e.g. a covenant 
restrictive of the use of land (Mackemie v. Chtlders, 59 L. J. 
Ch. 188), or to a covenant for perpetual renewal of a lease for 
lives, or to a trust to accumulate for payment of debts, or to 
a conveyance of land to a corporation, or to gifts to charities 
(Re Tyler, 60 L. J. Ch. 686), or to a power of sale vested in 
trustees by a settlement (2 Prideaux, 18th edit. 193, 194). 
Nor does it apply to a contingent remainder of legal estate in 
freeholds, except under Re Frost (59 L. J. Ch. 118), or in 
applying the Contingent Remainders Act 1877. 

In applying this rule, possible and not actual events are 
alone considered ; and the time is reckoned from the date of 
the deed which creates the limitations, or if created by will 
from the death of the testator. 

The Conveyancing Act 1882 (45 & 46 Vict c. 39) provides 
by section 10 that where, in any instrument coming into 
operation after 1882, an executory limitation is created in 
default or failure of the issue of a person to whom an estate 
is given, that executory limitation shall become void and in- 
capable of taking effect if and as soon as there is living any 
issue who has attained the age of twenty-one years. Thus, if 
an estate is devised " to A but if he shall die without issue, 
then to B.," A., under section 29 of the Wills Act 1837 
(1 Yict. c. 26), takes a fee simple, subject to an executory 
devise over to B. ; but directly A. has a child who attains the 
age of twenty-one years, the executory limitation over is at 
an end, and A.'s estate is absolute and indefeasible. (As to 



LEADING CONVEYANCING AND EQUITY CASES. 25 

the difference to be observed between a general and a special 
power as regards the rule against perpetuities, see anie, p. 21.) 

By 40 & 41 Yict. c. 33, certain limitations which might 
have failed as contingent remainders are to take effect as 
executory interests. This statute enacts as follows : " Every 
contingent remainder created by any instrument executed 
after 2nd August 1877, or by any will or codicil revived or 
republished by any will or codicil executed after that date, 
in tenements or hereditaments of any tenure, which would 
have been valid as a springing or shifting use or executory 
devise or other limitation, had it not had a sufficient estate 
to support it as a contingent remainder, shall in the event 
of the particular estate determining before the contingent 
remainder vests, be capable of taking effect in all respects 
as if the contingent remainder had originally been created 
as a springing or shifting use or executory devise or other 
executory limitation." The words italicised in this enact- 
ment should be carefully noticed, and the effect of the 
enactment may be thus instanced: — Devise "to A. for life 
and then to his first son who shall attain twenty-one years." 
This is a limitation good either as a contingent remainder or 
an executory interest. If when A. dies he has a son aged 
twenty-one, it will take effect as a remainder ; but if, though 
he has a son, such son has not yet attained twenty-one, 
though failing as a contingent remainder, the statute pre- 
serves it as an executory interest. But if the limitation 
were "to A. for life, and then to his first son who shall 
attain twenty-five years " : this is quite good as a contingent 
remainder, and the son will take if he is twenty-five at A.'s 
deceai^e ; but if this son is not twenty-five at A.'s death, then 
it fails as a contingent remainder, and the above statute 
cannot preserve it, for it is a void limitation as an executory 
interest. 

The old common law rule that a legal estate in freeholds 
cannot be limited to the child of an unborn person after a 
life estate to such unborn parent has not been abrogated or 
superseded by, or merged in, the more modern rule against 



26 AN EPITOME OF 

perpetuities, but the two rules are independent and co-existing 
rules. Consequently, a limitation offending against the old 
rule is still void although it is so framed as necessarily to 
take effect within the period of a life or lives in being and 
twenty-one years afterwards (Whitby v. Miichelly 1889, 44 
Ch. D. 85 ; 59 L. J. Ch. 485). This rule applies only to 
legal limitations of real estate. So that when by ante-nuptial 
settlement in 1818 personalty was given in trust for the 
husband and wife in succession for life, and then in trust as 
the wife should appoint for children or remoter issue (such 
remoter issue to be born during the wife's life, and all 
interests to vest within twenty-one years after the wife's 
death); and in 1848 the wife appointed a third share in 
trust to pay the income to her son for life and then in trust 
for such of the son's children (born in her lifetime) as should 
live to attain twenty-one, Farwell, J., held the appoint-, 
ment to be valid (Be Bowles^ Am&iroz v. Botoles, 1902, 71 
L. J. Ch. 822). Thus personal estate may be limited to 
one unborn person after another, so long as the perpetuity 
rule is not transgressed. 

In 1889 a new rule for contingent remainders was laid 
down in Be Frost, Frost v. Frost (43 Ch. D. 246 ; 59 L. J. 
Ch. 118). This rule is that a contingent remainder limited to 
take effect after another contingent remainder is necessarily 
void if it might possibly fail to vest within the perpetuity 
rule. Thus if land be limited to a bachelor for life, with 
remainder to his first son for life with remainder to his eldest 
daughter then alive^ the limitation to the daughter is void^ 
In Be Frosty a testator gave freeholds to trustees to the use 
of his daughter for life for her separate use, and on her 
death to the use of any husband she might thereafter marry, 
and after the death of the survivor, to the use of the 
children of his daughter as she should appoint, and in de- 
fault of appointment to the use of the children of his 
daughter living at the death of such survivor, or previously - 
dead leaving issue then living, and if there should be no 
such child then he gave remainders over. The daughter, 
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after the testator's death, married a person living at the 
testator's death, and died without having had issue. It was 
held that the limitations in default of appointment after the 
death of the survivor of the daughter and her husband were 
void for remoteness, as exceeding the perpetuity rule, and 
being in effect a possibility upon a possibility. Now, observe 
here that the daughter was not married at the testator's 
death, and that, though she did in fact 'marry a person 
living at the testator's death, yet she might have married a 
person who was not then bom, and he might have outlived 
her more than twenty-one years, in which case the persons 
to take — i,e,y such of the daughter's children as outlived her- 
self and her husband — could not be ascertained within the 
perpetuity rule. 

Charities are not subject to the perpetuity rule, for neces- 
sarily in many gifts to charities perpetuity is intended. The 
rule against perpetuities does not also prevent a transfer 
on a specified event from one charity to another (Ghrisfs 
Hospital V. Grainger, 1 M. & G. 460 ; Ee Tyler, 60 L. J. Oh. 
686) ; but where there is a gift to a charity for ever, with 
a gift over to a private person on an event which may not 
happen with the period allowed by the perpetuity rule, 
such gift over is void {Re Bowen, Lloyd-Phillips v. Davis 
(1893), 2 Oh. 491 ; 62 L. J. Oh. 681). 

The accumulation of the income of property, and the sus- 
pension of all enjoyment of it, might formerly have been 
directed for the same period as the suspension of its alienation 
or vesting ; but in consequence of the extraordinary will of 
Mr. Thellusson, which provided for the accumulation of the 
income of his property for a long period, but yet kept strictly 
within the time allowed for the creation of executory 
interests, the Accumulations Act 1800 (39 & 40 Geo. 3, c. 98), 
commonly known as "The Thellusson Act," was passed. 
This statute forbids the accumulation of income under any 
deed or will for longer than one of the following periods — 
viz. (1) The life or lives of the grantor or grantors, settlor or ' 
settlors ; or (2) The term of twenty-one years from the death 



28 AN EPITOME OF 

of any such grantor, settlor, devisor, or testator; or (3) 
During the minority or respective minorities of any person or 
persons who shall be living or en ventre sa mere at the time of 
the death of such grantor, devisor, or testator ; or (4) During 
the minority or respective minorities only of any person or 
persons who, under the deed, surrender, will, or other assur- 
ance directing such accumulation, would for the time being, 
if of full age, be entitled to the rents, issues, and profits, or 
the interest^ dividends, or annual produce so directed to be 
accumulated. Griffiths v. Vere is the leading case upon the 
construction of this statute, and shews that, although the 
trust for accumulation may exceed the periods allowed by this 
statute, yet it may be good for twenty-one years. This case 
should, however, be considered together with Re Ellington, 
Errington v. Errington (76 L. T. 616), where it was laid down 
that where a direction to accumulate income exceeds the 
Act, and it is necessary to consider for what period the 
accumulation is good, that period mentioned in the Act which 
actually fits the intentions declared in the settlement must be 
chosen, and the direction is void for anything beyond it. The 
period for which the accumulation is to be held good is not 
necessarily the longest possible period permitted by the Act. 
But it is important to remember that if a direction to ac- 
cumulate income exceeds the limit allowed for the creation of 
executory interests, it is altogether void, and not good even 
for the twenty-one years. The reason is, that this would 
have been so before the 39 & 40 Geo. 3, c. 98, and that 
statute is not an enabling, but a restraining Act only. 

Section 2 of 39 & 40 Geo. 3, c. 98, provides that nothing 
therein contained shall extend to (1) any provision for pay- 
ment of debts ; or (2) any provision for raising portions for 
any child or children of any grantor, settlor, or devisor, or any 
child or children of any person taking any interest under any 
such conveyance, settlement, or devise ; or (3) any direction 
touching the produce of timber or wood upon any lands or 
tenements. Therefore in these cases accumulation may be 
directed as if the Act had not been passed. ' 
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A further restriction has been placed on the accumulation 
of income by the Accumulations Act 1892 (55 & 56 Vict. c. 58), 
which provides that no person shall after this Act (28th June 
1892) settle or dispose of any property in such manner that 
the income thereof shall be wholly or partially accumulated 
for the purchase of land only, for any longer period than 
during the minority or respective minorities of any person 
or persons who, under the uses or trusts of the instrument 
directing such accumulation would, for the time being, if of 
full age, be entitled to receive the income so directed to be 
accumulated. 

In every case in which an accumulation is directed con- 
trary to the above-mentioned Acts, the direction is null and 
void for the excess, and the rents and profits, so long as they 
are directed to be accumulated contrary to the provisions of 
the Acts, go to such person or persons as would have been 
entitled thereto if such accumulation had not been directed ; 
which does not mean that it will go to the person entitled 
after the accumulation unless otherwise entitled. This is 
well shewn by the case of Weathsrall v^ Thomhurgh (L. R. 
8 Ch. D. 261 ; 47 L. J. Ch. 658), where a man devised an 
estate to trustees in trust for his wife for life or until second 
marriage, and in case of second marriage directed the income 
to be accumulated during the remainder of her life, and then 
gave the remainder with accumulations after her death to a 
stranger. This clearly exceeded the period allowed by the 
Act, and the accumulative direction was therefore void in 
respect of any excess over twenty-one years from the testator's 
death. The widow married again, and it was held that there 
was an intestacy as to the accumulations during the period 
between twenty-one years from the testator's death and the 
death of his widow, and that his heir took for the rest of the 
life of the testator's widow. See also Be Parry y Powell v. Parry 
(60 L. T. 489), and Be Travis, Frost v. Greatorex (69 L. J. 
Ch. 663). Where excessive accumulations fall into residue, 
and such residue is settled by the will which directs the 
accumulations, the excess is to be deemed capital and not in- 
come of the residue (Be Pope, Sharp v. Marshall, 70 L. J.Ch. 26). 
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OORBYN V. FRENCH. 

(Lead. Cos. Canv. 639.) 
(1799—4 Ves. 418.) 

John Brown by his will bequeathed £500 to the 
trustees of a chapel, to be applied by them towards the 
discharge of a mortgage on the said chapel. 

Decided: — That this legacy was void under 9 Gea 2, 
c.36. 

Notes, — Statutes of Mortmain have been passed from very 
early tunes, their policy being to protect the interests of the 
feudal lords, the earlier enactments being Magna Charta, 
which prohibited alienation of land to a corporation, and 
the statute De Eeligiosts (7 Ed. 1, stat. 2) still further pro- 
hibiting evasions of the prior enactment. The ingenuity of 
ecclesiastics still triumphed, however, by the idea of Uses, 
a device only defeated by 15 Rich. 2, c. 5, which statute 
also applied the doctrine to corporations generally. 

But the Crown has almost from time immemorial had 
the power, as part of its prerogative, to grant licences to 
hold land in Mortmain, and charters of incorporation usually 
contain such powers. Similar powers may also be given 
by statute— as, for example, is the case with regard to every 
railway company, and every company formed by registration 
under the Companies Act 1862 (25 & 26 Vict. c. 89). 
Land cannot, even at the present day, be assured to or for 
the benefit of, or be acquired by or on behalf of any cor- 
poration (except for the purposes of a park, museum, or 
school-house, or providing dwellings for the working classes 
in populous places) without a licence or a statutory power, 
and if land is assTU*ed to a corporation not having a licence 
or statutory power to hold land it is forfeited, usually to the 
Crown, but sometimes to a mesne lord (51 & 52 Vict. c. 42, 
sect. 1 ; 53 & 54 Vict. c. 16). 
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The statute formerly known as the Mortmain Act is the 
one referred to in the above decision — ^viz., 9 Geo. 2, c. 36 — 
but that statute and the various amendments thereof, and 
generally all the former statutes relating to the subject, 
were repealed by the Mortmain Act 1888 (51 & 52 Vict, 
c. 42). Under that statute (sect. 4) every assurance of land 
or personal estate to be laid out in the purchase of land to 
or for the benefit of a charity, is to be void unless the various 
provisions of the Act are observed. These provisions are 
that any such assurance must be made to take effect for the 
charity in possession immediately, without power of revoca- 
tion or reservation, condition, or proviso, subject to this, that 
it may contain any of the following provisions if the same 
benefits are reserved to persons claiming under the grantor 
as to the grantor himself, viz., the reservation of a nominal 
rent, or of mines, or easements, covenants as to the erection, 
repair, position, &c., of buildings, and a right of re-entry on 
breach of such covenants or provisions. The assurance must 
(except as regards copyhold land or stock in the public funds) 
be by deed executed in the presence of two witnesses, and 
must be executed twelve months before the death of the 
grantor ; and if it is of stock, such stock must be transferred 
six months before death. The provisions with regard to 
execution twelve months before death, and transfer of stock 
six months before death, do not, however, apply to assurances 
for full and valuable consideration, and such consideration 
may consist of a rent or other annual payment. All assur- 
ances (other than of stock in the public funds) must be 
enrolled in the central office within six months of execution. 
Gifts to the Universities of Oxford, Cambridge, London, 
Durham, and also to the Victoria University, or for the 
colleges of Eton, Winchester, and Westminster, for the 
better support of the scholars upon the foundation of such 
colleges^ or for the benefit of Keble College, are entirely 
excepted from the before-mentioned provisions ; and so also 
are assurances for valuable consideration not exceeding two 
acres to a trustee for any society for religious purposes, 
or for the promotion of education, art, literature, or science, 
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for the piirpose of erection of some building thereon for such 
purpose, or on which such a building has been erected (sect. 7). 

It must be specially observed, however, that none of the 
foregoing provisions apply to assurances for the purposes only 
of public parks, elementary school-houses, or public museums, 
for by section 6 of the Mortmain Act 1888 a disposition for 
these purposes may be by deed or will, and must (unless 
made for valuable consideration) be executed twelve months 
before death, and be enrolled with the Charity Commissioners 
within six months after the execution of the deed, or the 
death of the testator. Dispositions by will must not exceed 
twenty acres for a park^ two acres for a museum, and one 
acre for a school-house. A gift by will is valid, although such 
will was not executed twelve months before the testator's 
death, provided it is a reproduction in substance of a previous 
will which was in force at the time of such reproduction and 
which was executed twelve months before death. 

Further, by the Working Classes Dwellings Act 1890 (53 
& 54 Vict. c. 16), the foregoing general provisions of the 
Mortmain Act 1888 do not apply to assurances by deed, or 
will, of land or personal estate to be laid out in land for the 
purpose of providing dwellings for the working classes in any 
" populous place '' (as defined by the Act), but any deed must 
within six months of execution, and any will within six 
months of probate, be enrolled with the Charity Commissioners, 
and a disposition by will must not exceed five acres. 

A gift by will to a charity, therefore, of anything that 
could be construed as an interest in land was, subject to the 
above exceptions, void under the Mortmain Act 1888 — e.g., 
a gift of money owing on mortgage of land. And if any 
charitable legacies were made payable out of property which 
could not be lawfully given to a charity, they failed to that 
extent, and the Court would not marshal assets in favour of a 
charity (see Indermaur's Manual of Equity, 5th edit. 150). 
But the Mortmain Act 1891 (54 & 55 Vict. c. 73) made a 
great change in the law with regard to gifts by will to 
charities. This statute applies to the wills of all testators 
dying after August 5, 1891, and it provides that land may be 
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given by will to any charitable use or purpose, subject to this, 
that such land must be sold within one year from the testator's 
death, or such further time as the High Court or a Judge at 
Chambers, or the Charity Commissioners allow, and that if 
the sale is not completed within the time allowed, the land is 
to vest forthwith in the official trustee of charity lands, and 
the Charity Commissioners must enforce the sale thereof. It 
also provides that personal estate directed by will to be laid 
out in the purchase of land to or for the benefit of any 
charitable use, shall be held for the charitable use, as if the 
will contained no direction to lay it out in the purchase of 
land. In certain cases, however, the charity may be per- 
mitted to actually hold the land itself, it being provided that 
when it is necessary for actual occupation for the purposes of 
the charity, the High Court or a Judge at Chambers, or the 
Charity Commissioners, may sanction the retention of land 
devised to a charity, or the purchase of land with money 
directed by a will to be laid out in land. The law, therefore, 
now may be stated, generally, to be that if it is desired to 
give land to a charity in such a way that it undoubtedly may 
be held by the charity, the formalities of the Mortmain Act 
1888 must still be observed, but that, notwithstanding this^ 
the substantial benefit of land may be given by will; the 
land will probably have to be sold, but that is all. The old 
doctrine of the Court, therefore, as to not marshalling assets 
in favour of a charity is now of no practical importance, and 
in giving a charitable legacy it is no longer necessary to 
direct the bequest to be paid solely out of pure personalty, as 
was formerly the case. 

As to what are charitable trusts, see 43 Eliz. c. 4 and Re 
Foveaux, Cross v. London Antivivisection Society ( (1895), 2 
Ch. 501 ; 64 L. J. Ch. 856). Charitable trusts must not be 
confounded with superstitious uses or trusts which are void 
by Common Law (see Be Vattghan, Vaughan v. Thomas, 33 
Ch. D. 187 ; 36 W. R. 104 ; Brovm v. Burdett, 21 Ch. D. 
667 ; 52 L. J. Ch. 52 ; see further, Indermaur's Manual of 
Equity, 5th edit. 59, 60). 
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SHELLEY'S CASE. 

{Lead, Cos, Conv. 332.) 
(1581—1 Go. 93 b.) 

Decided: — That where the ancestor takes an estate 
of freehold, and in the same gift or conveyance an estate 
is limited, either mediately or immediately, to his heirs 
or the heirs of his body, the word " heirs " is a word of 
limitation and not of purchase; so that the ancestor 
takes the whole estate comprised in the term ; that is 
to say, in the first case, an estate in fee simple ; in the 
second, an estate in fee tail. 

Notes. — ^The above " Rule in Shelley^s Case " applies to 
equitable as well as legal estates ; but where one limitation 
is legal and the other equitable it does not apply. Thus, 
a grant unto and to the use of A. for life, with remainder 
to the heirs, or heirs of the body, of A., gives A. a fee simple 
or fee tail as the case may be ; and if an intermediate estate 
to a third party were given after the life estate to A., and 
before the limitation to his heirs or heirs of the body, the 
result would be the same, subject to the intervening estate. 
But if the grant is unto and to the use of A. for life, with 
remainder to the use of B. and his heirs in trust for the 
heirs or heirs of the body of A., here A. would take only a 
life estate, and his heir or heir of the body would take as a 
purchaser. 

The meaning of the rule is simple and apparent enough, 
viz., that where there is a gift to a person for life with 
remainder to his heirs, or the heirs of his body, the two limi- 
tations are to be read as one (i.e., like a gift to A. and his 
heirs or to A. and the heirs of his body), and thus they 
simply mark out the quantity of estate which the person 
takes, and do not confer any independent estate on the heir 
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or the heir of the body. And this is so although there 
may be an intervening estate between the gift of freehold to 
the ancestor and the subsequent limitation to the heirs. The 
rule is of very ancient origin, and the recent cases of Van 
Chrviten v. Foocwell (66 L. J. Q. B. 745), and Re ToumarCs 
Will (70 L. J. Ch. 430) furnish illustrations of its application. 
The origin and history of the rule were examined in Van 
Grutten v. Foxwell by Lord Macnaghten, who said : " The 
better view seems to be that it is a rule of tenure founded 
on feudal principles, and that its purpose was to prevent the 
lord being defrauded of the chief fruits of seignory." 

If freeholds are devised to A. for ninety-nine years, if he shall 
so long live, with remainder to his heirs, the rule in Shelley* s 
Case does not apply, for A. has not a life estate but only a 
term of years {Milman v. Lane, 70 L. J. K. B. 732). 

The rule in Shelley's Case has no application to personal 
property, but with regard to personal property a rule has 
sprung up similar to it: thus, if personalty is settled in 
trust for A. for life, and after his decease in trust for his 
executors, administrators, and assigns, A. will simply be 
oil titled absolutely. There cannot in fact be estates in per- * 
scnal property, and the only exception is a bequest of a term 
of years to one for life and then to another, which is allowed. 
The proper course to give successive interests in personalty 
is tc vest the property in trustees on trust. If leaseholds 
were sottled simply on trusts to correspond with the uses of 
freeholds in a strict settlement, the result would be that they 
would vest absolutely in the first tenant in tail immediately 
upon his birth. This is usually avoided in practice by means 
of a trust for sale and for reinvestment in the purchase of 
freeholds, to be settled on the same uses as the settled free- 
holds, with power to postpone the sale, and a direction that 
the rents and enjoyment until sale shall belong to the persons 
who would be entitled to the rents of the substituted free- 
holds ; or as regards personalty generally — and especially 
pictures, plate, furniture, sculptureSj and similar things — it 
may be vested in trustees upon trust to correspond with the 
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uses of the freeholds, postponing the period of absolute vest- 
ing until the first tenant in tail by purchase attains twenty- 
one, a provision which is necessary to prevent a possible 
infringement of the rule against perpetuities (Goodeve's 
Modern Law, of R. P., 4th edit. 79, 80 ; see also notes to 
Leventlwrpe v. Ashbie, jpost, p. 43; and Indermaur's Con- 
veyancing, 482-484). , . ^ 
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WILD'S CASE. 

{Lead. Cos, Conv, 361.) 
(1599—6 Go. 16 K) 

Decided : — That where there is a devise to a person and 
his children or issue, and he has no issue at the time of 
the devise — Le, at the date when the will or codicil was 
made — then such person will take an estate tail ; but , 
if he has issue at the time, he and his children take 
joint estates. 

Notes. — ^This decision is known ^ as the " Rule in Wild's 
Case^^ and the reason of it is, that as the devisor evidently 
intended that the devisee's children should take, and they 
cannot take as immediate devisees, because they are not in 
existence, nor by way of remainder, because that was not 
intended, therefore the words shall be taken as words of 
limitation. 

However, the rule in Wildes (7 we is of a flexible character, 
and will yield to a contrary intention appearing upon the 
face of the will. As an instance of this may be taken the 
case of GHeve v. Grieve (L. K 4 Eq. 180 ; 36 L. J. Oh. 932). 
There a testator devised a house to his nieces and to their 
children, and if they had not any, then to their brother 
William and his children; the furniture to go with the 
house. Neither of the nieces had a child at the date of the 
will, and it was held that the rule (in Wild's Gase being 
flexible, and yielding to the intentiou *of the testator, the 
nieces took the house and furniture for their lives, with 
immediate remainders to the children of each coming into 
existence during the lives of the nieces. The following 
extract from the judgment shows the principle on which this 
d33i3iDa was bxsad: " By giving an esbata tail the testator's 
intention would be defeated. The rule in Wild's Gase may 
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be departed from, and in this case the direction that the 
furniture shall go -with the house appears to me to be suffi- 
cient reason for not giving estates tail The devise of the 
house and the gift of the furniture must be taken together, 
and by holding that the children take as purchasers, the 
intention of the testator will be carried out as far as is con- 
sistent with the rules of law." See also Re Wilmoty Wilmot 
V. BeUerton (76 L. T. 415 ; 45 W. K. 492). 

The rule in Wildes Case does not apply to personalty 
(Avdsley v. HorUj 29 L. J. Ch. 201), and under a bequest of 
personalty to A. and his children, whether he has any or 
not at the time when the will or codicil was executed, it is a 
joint tenancy amongst them all, unless the context leads to 
the conclusion that A. was meant to take for life, with re- 
mainder to his children (Newill v. Netvill, 41 L. J. Ch, 432). 
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GARDNER v. SHELDON. 

(Lead, Cos. Conv. 388.) 
(U7l—Vaughan, 259.) 

Decided: — That a devise to B. after the death of A. 
gives A. an estate for life by implication if B. he heir-at- 
law of the testator ; but no estate if he be not heir-at-law. 

An heir-at-law cannot be disinherited except by neces- 
sary implication. 

Notes. — ^The reason of the above decision is, that if B. is 
not the heir-at-law, it might possibly be considered that the 
testator intended that during A.'s life the property should 
descend to his heir-at-law ; but if the subsequent devise be 
to the heir-at-law, it could not be so considered. However, 
even in this case no estate by implication will arise if there 
be a residuary devise, for then it would be considered that 
the residuary devisee was intended to take. 

An estate by implication of law takes place only in limita- 
tions of uses, either by assurances operating merely by the 
statute, or by the medium of a conveyance to serve the uses, 
and in dispositions by will ; for as is indeed laid down by the 
above case, " the law (that is the Common Law) does not in 
conveyances of estates admit of estates to pass by implication 
regularly, as being a way of passing estates not agreeable to 
the plainness required by law in transferring estates from 
one to another." (Leading Oases Conv. 397.) 

On the same principle cross-remainders cannot be implied 
in a deed, but in a will they may be raised by implication, on 
the ground that the testator being inops concilii^ by construc- 
tion his words ought to be made to answer his intent appear- 
ing in other parts of his will as nearly as may be. Thus, if 
Blackacre is devised to A. in tail, and Whiteacre is devised 
to B. in tail, and if they both die without issue, to C, here 
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A. and B. have cross-remainders by implication, and if A. 
dies first, without issue, Blackacre goes to B., and if B. dies 
first, without issue, Whiteacre goes to A., C.'s remainder 
being postponed until the issue of both fail. (1 Stephen's 
Com. 13th edit. 418.) 

Cross-remainders may be defined as a reciprocal con- 
tingency of succession, arising on a grant of land, to two 
or more as tenants in common, each having a remainder over 
in the other's share. 



^ -' 
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VINBR V. FRANCIS. 

{Lead, Gas. Conv. 417.) 
(1789—2 Cox, 190.) 

Here a testator bequeathed unto the children of his 
late sister the sum of £2000, to be equally divided among 
them, and the question was, what children should take ? 

Decided: — That those children should take who were 
living at the death of the testator. 

Notes, — It may be useful here to state shortly the rules for 
construction of testamentary gifts to children : — 

(1) That an immediate gift to children, whether of a living 
or a deceased person, comprehends all those living at* testator's 
death, and those only. And this rule applies to an immediate 
gift of income (Re Powell, Crossland v. Holliday, 1898, llOh. 
227 ; 67 L. J. Ch. 148). 

(2) That where a particular interest is carried out, with a 
gift over to the children of any person, such gift will embrace 
not only those living at the testator's death, but all who come 
into existence before the period of distribution. 

(3) That where the period of distribution is postponed until 
■ the attainment of a given age by the children, the gift will 

apply to all who come into existence before the first child 
attains that age, but only to those. (See Gimblett v. Purton, 
L. K. 12 Eq. 427 ; 40 L. J. Ch. 556 ; Re Gardiner's Estate, 
L. R. 20 Eq. 647.) This rule is not, however, applicable to 
bequests of income similarly distributable, as the trustees can 
distribute income periodically ; so that where testator gave 
personalty in trust to pay part of the income to his daughter 
for life, and subject thereto in trust to pay the balance of 
the income during her life and the whole income after her 
death equally between her children attaining twenty-one for 
their respective lives, it was held that children born after the 
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first attained twenty-one could share (Be WenmoWs Estate, 
Wenmoth v. Wenmoth, 27 Ch. D. 266 ; 57 L. J. Ch. 649). 

(4) That where there is an immediate gift to children by 
will^ and at the period when distribution 'takes place there are 
no children in existence, all the children born at any future 
period will take. This rule seems also to apply where there 
is a gift to children after a particular estate (Lead. Cas. 
Conv. 423). 

(5) The words "to be bom" will have the effect of ex- 
tending the gift to all the children who shall ever come into 
existence. (2 Jarman on Wills, 5th edit. 1034-1041.) 

With regard to the third rule given above, it must be 
remembered that it is a rule of convenience, and that as there 
is much injustice in excluding, for the mere sake of the con- 
venience of others, those children born after the eldest one 
of them attains the given age, the Court is not inclined to 
extend the operation of the rule. (Lead. Cas. Conv. 424.) 
This is shown by the recent case of Be Wenmoth's Estate, 
Wenmoth v. Wenmoth (supra), where the Court held that a 
distinction ought to be made between gifts of corpus and 
gifts of income, there being nothing which required the rule 
to be applied to income, as no difficulty with regard to its 
distribution from time to time could arise, as might with 
regard to corpus. 
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LBVBNTHORPB v. ASHBIB. 

{Lead. Gas. Gonv. 382.) 
{\^?^b—Rolle'8 Ahr. 831, i?Z. 1.) 

A. devised a term of years to B. and the heirs male of 
his body begotten. 

Decided : — That B. was absolutely entitled to the term, 
and that on his death it went to his executors. 

Notes. — It is now well established, in accordance with the 
above case, that a bequest to a person of chattels, whether 
real or personal, in such terms as would in the case of a 
devise of real estate have conferred upon him an estate tail, 
will, as a general rule, give him an absolute interest, which 
on his death will go, not to his heir in tail, but to his personal 
representative. There can, indeed, be no estates in ipersonal 
property, for such property is essentially the subject of 
absolute ownership ; and besides the fact of a grant to one 
and the heirs of his body, conferring an absolute interest, so 
evep if any chattel be assigned to one for his life, that person 
will at once become entitled at law to the whole, and this 
would be so even were the chattel a term of years of any 
length. 

To this rule there is an exception in the case of a bequest 
of a term of years to one for life, for on the death of the 
legatee for life the term is held to shift away and to vest 
in the person next entitled by way of executory bequest; 
and although the above-mentioned strict doctrine of the 
indivisibility of chattels was retained in the Courts of Law, 
yet in modern times it was not observed in Equity, for the 
object there has always been to carry out the intention of 
the parties; and if a chattel is given to A. for life, and 
afterwards to B., B. has a vested interest in remainder, which 
he may dispose of at pleasiu:e ; and if movable goods were 
thus given, the Court would compel the life owner to fiu:nish 
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and sign an inventory of the goods and undertake to take 
proper care of them. With regard to this difference between 
Law and Equity, the student will remember that the rules 
of Equity now prevail. (Judicature Act, 1873, sect. 25, sub- 
sect. 11.) However, if a gift is made of articles qtUB ipso 
usu consumunturf as wines, <&^., to A. for life and then to B., 
this will always vest in the first donee the absolute interest 
(see also hereon notes to Shelley's Case, ante, pp. 34-36). 
In one case (which is, however, clearly distinguishable from 
the statement just made) a testator directed that the tenant 
for life of a house should have as much of his wine as she re- 
quired for consumption in the house, and that any wine not 
so consumed on the death of the tenant for life should go with 
the house to the devisee in remainder. It was held that the 
tenant for life had only been given so much of the wine as 
she could use during her {life, and {that she was not entitled 
to sell any of the 'wine (Re Colyer, Milliken v. Srielling, 
55 L. T. 344). 

With regard to a gift of personalty to one for life and then 
to another, such a gift of specific personalty must be distin- 
guished from a gift as a whole or as a residue. (As to 
the rule in that case, see Jlowe v. Earl of Dartmouth, 
post, p. 136.) 

It may be convenient to here refer to a personal annuity, 
which, though personal property, is yet the subject of certain 
peculiarities. A personal annuity consists of an annual pay- 
ment not 'charged on real estate ; but it may nevertheless be 
limited to the heirs, or the heirs of the body, of the grantee. 
In former times it was doubted whether an annuity was not 
a mere chose in action, and therefore incapable of assignment, 
but this objection has been long overruled. When limited to 
the heirs of the grantee it will, on his intestacy, descend, like 
real estate, to his heir ; but it is still personal property, and 
will pass by his will under a bequestjof all his.personal estate. 
When given to the grantee and the heirs of his body, the 
grantee does not acquire an estate tail, for this kind of in- 
heritance is not a tenement within the meaning of the statute 
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de Donis, The grantee has a fee simple, conditional on his 
merely having issue, such as a grantee of lands would have 
had under a similar grant prior to the statute de Donis, or 
as a copyholder would now take in manors where there is 
no custom to entail. When the grantee has issue, he may 
therefore alien the annuity in fee simple by a mere assign- 
ment, but should he die without issue the annuity will fail. 
A personal annuity given to a man for ever will devolve on 
the executor, and not on the heir of the grantee. (Williams' 
Personal Property, 15th edit. 273, 274; Indermaur's Con- 
veyancing, 108.) 
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ELLIOTT V. DBVONPORT. 

{Lead. Cos, Gonv, 475.) 
(1705—1 P. Wms, 83.) 

Testatrix by her will bequeathed unto Sir William 
Elliott, his executors, administrators, and assigns, the sum 
of £400 which he owed her, provided that he should 
thereout pay several sums to his children; and she 
directed her executors to deliver up the security and not 
to claim any part of the debt, but to give such release 
as the said Sir William Elliott should think fit. Sir 
William Elliot died in the lifetime of testatrix. 

Decided: — That^this was a lapsed legacy; and it was 
admitted on both sides, and agreed to by the Court, that 
the mere addition of the words, " executors, administrators, 
and assigns " will not prevent a lapse, for they are but 
surplusage. 

Notes. — ^The same doctrine applies to a limitation to a man 
''and his heirs." A mere declaration that a gift shall not 
lapse will have no effect if there be no substitution for the 
person dying in testator's lifetime ; hat if^ together toith such 
a declaration^ the gift is to a person and his executors, &c., 
this will prevent a lapse. The intention of substitution also 
will be implied, and a lapse thus prevented, where there is 
a gift to a person " or " his personal representatives. 

It must be borne in mind that by the Wills Act 1837 
(1 Yiet. c. 26, sects. 32 and 33) no lapse is to occur (1) in the 
case of the devise of an estate tail where any issue are living 
at testator's death who would be inheritable under such 
entail, and (2) in the case of a devise or bequest to a child 
or other issue of jthe testator who dies leaving issue living at 
testator's death. 
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With regard to this second case, the effect of the provision 
is not necessarily to make the child of the deceased child 
take, but to render the subject of the devise or bequest the 
absolute property of the deceased devisee or legatee. The 
effect of the provision is well shown by two cases — ^viz., Eagei* 
V. Fumivall (L. R. 17 Oh. D. 115; 50 L. J. Ch. 537) and 
Rb Hensler, JoTies v. Hensler (L. R. 19 Ch. D. 612; 51 L. J. 
Ch. 303). In this latter case a testator devised property 
to his son, who died during his lifetime, leaving issue, and 
having devised all his real estate to his father, the testator. 
It was held that the son took the property under the 33rd 
section of the Wills Act, as he must by force of that pro- 
vision be deemed to have survived his father, and on this 
principle, that though his father actually survived him, yet 
he must be deemed to have died before him, so that the 
devise in the son's will failed^ and the estate went to the 
son's heir, who of course was his child ; but this child took, 
not under the 33rd section, but by force of his position as 
heir to property to which his father was by reason of that 
section absolutely entitled. 

No point as to lapse arises if there is a bequest or devise 
to two or more as joint tenants and one predeceases the 
testator, for the survivor or survivors take the whole (1 Jarman 
on Wills, 5th edit. 310). Thus when a testator bequeathed 
personalty (after a life interest to his widow) to his niece 
Jane and the children of his sister Emily who should, attain 
twenty-one as tenants in common, and Jane predeceased him, 
it was held that all the personalty went to the children of 
Emily {Be Moss, Kingsbury v. Walter, 1899, 2 Ch. 314; 68 
L. J. Ch. 598 ; 81 L. T. 139). And the 33rd section of the 
Wills Act does not apply to prevent a lapse in cases of gifts 
to a class ; thus if a father bequeaths £10,000 " equally 
between my children," and then a child predeceases him 
leaving issue, nevertheless this enures for the benefit of the 
other children, who get the whole of the legacy (Brown v. 
Hammond, 1 Johns. 210). 

Property comprised in a lapsed devise or bequest falls into 
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the residue if the will contains a residuary clause, and if it 
does not it goes to the heir or next of kin, according to 
whether it is real or personal property. 

The student must be careful not to confuse a lapse with 
the subject of ademption of a legacy. By the ademption 
of a legacy is meant the failure of a specific legacy by the 
disposal of the subject matter of it during the testator's life- 
time. A mere pledge of the subject of the legacy will not 
amount to an ademption, and the legatee is entitled to have the 
amount for which, it is pledged discharged out of the testator's 
general estate {Knight v. Davis, 3 Myl. & K. 358). There 
is no ademption of a demonstrative legacy, for if the specified 
fund ceases to exist, the legacy then takes effect out of the 
general estate. (See also as to the doctrine of ademption or 
satisfaction, 2>09^, pp. 140, 141.) 



'-^ 
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LORD BRAYBROOKB v. INSKIP. 

{Lead. Cos, Conv. 322.) 
(1803—8 Ves, 417.) 

Decided: — That by a devise in general terms a trust 
estate will pass, unless an intention to the contrary can 
be inferred from expressions in the will, or the purposes 
or objects of the testator. 

Notes, — ^This decision must be taken as originally establish- 
ing the rule, not only as to ordinary trust estates, but also a& 
to mortgaged estates — viz., that they would all pass under a 
general devise unless there were a contrary intention; and 
with regard to what would amount to such a contrary in- 
tention, if a testator charged the property comprised in the 
residuary devise with debts, legacies, or annuities, or other- 
wise, or subjected his residuary estate to a series of com- 
plicated limitations, this being incompatible and inconsistent 
with his duties or powers in dealing with either trust or 
mortgaged estates, was held to show a contrary intention, 
and to prevent the trust or mortgaged estates passing. 

A constructive trust was held to pass equally with an 

express trust under a general devise, provided there was no 

contrary intention ; and it was also decided that under a 

general devise of trust estates, an estate of which testator was 

only constructive trustee would pass (Lysaght v. Edwards, 

L. R. 2 Ch. D. 490 ; 45 L. J. Ch. 554). In that case the 

facts were as follows : In 1874 the plaintiffs entered into 

a contract for the purchase of real estate. After the title 

had been accepted, and before completion, the vendor died, 

having by his will, dated in 1873, given his personal estate to 

E., whom he appointed executor, and devised all his real 

estate to H. and M., upon trust for sale, and having also 

devised to H. alone all the real estate which at his death 

might be vested in him as trustee. It was held by Jessel, 

D 
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M.R., that the vendor was a constructive trustee of the estate 
he had contracted to sell, and that it passed to K. under the 
devise of trust estates. 

The above is still the law in the case of deaths prior to 
January 1, 1882 ; but with regard to deaths on or since that 
date, sections 4 and 30 of the Conveyancing Act 1881 (44 '& 
45 Vict. c. 41) very much alter the position (subject, however, 
to the Copyhold Act 1894, presently mentioned). Section 30 
of the Conveyancing Act 1881, dealing with the whole subject 
of trust and mortgaged estates generally (including copyholds), 
enacted that any such estates vested solely in any person shall, 
notwithitanding any testamentary disposition, vest absolutely in 
his personal representatives, so that under this enactment any 
devise of trust and mortgaged estates became superfluous and 
of no effect. This enactment comprised all cases, not only of 
mortgaged estates and estates held upon express trust, but also 
constructive trust estates, so as to govern such a case as that 
of Lysagkt v. Edwards, supra. In addition, section 4 of the 
Conveyancing Act 1881 enacts that where at the death of 
any person there is subsisting a contract enforceable against 
the heir or devisee, for the sale of a fee simple or other free- 
hold interest descendible to his heirs general in any land, his 
personal representative shall have power to convey the land, 
for all the estate and interest vested in him at his death, in 
any manner proper for giving effect to the contract. 

It will be observed that, though section 4 of the Con- 
veyancing Act 1881 did not apply to copyholds, section 30 
did. This, however, was altered, for the Copyhold Act 1887 
(50 <fe 51 Vict, c. 73, sect. 45) repealed section 30 of the Con- 
veyancing Act 1881 as regards copyholds ; and though this 
statute is itself repealed by the Copyhold Act 1894 (57 & 58 
Vict. c. 46), that Act (sect. 88) provides that section 30 of the 
Conveyancing Act 1881 shall not apply to copyhold or cus- 
tomary land vested in the tenant on the court rolls by way of 
trust or by way of mortgage ; and therefore as regards copy- 
hold trust or mortgaged property that will now pass to the 
devisee under the trustee's or mortgagee's will, or if there is 
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no will it will devolve on the customary heir. The doctrine 
of the principal case, therefore, applies generally as to all 
deaths prior to January 1, 1882, and also now to all cases 
of copyhold trust and mortgaged property, but it has no 
application to freeholds on a death since 1881. 

With regard to property that will vest in the personal 
representatives of a deceased person, it appears convenient to 
here notice the recent enactment of the Land Transfer Act 
1897 (60 & 61 Vict. c. 65, Part I. sects. 1-3), which applies to 
all deaths occurring on or after January 1, 1898. This statute 
provides that where real estate (other than copyholds) is 
vested in any person without a right in any other person 
to take by survivorship, it shall on his death, notwithstand- 
ing any testamentary disposition, devolve to and become 
vested in his personal representatives from time to time as 
if it were a chattel real, and shall be administered by the 
personal representatives as if it were personalty. Subject to 
this, the personal representatives are to hold the real estate 
as trustees for the persons beneficially entitled thereto, who 
may in due course require and compel transfer to them. The 
title of a devisee is completed by assent or conveyance, that 
of the heir by conveyance only. 
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PAWLBTT V. PAWLBTT. 

(Lead. Cos, Gonv. 434.) 
[(1685—1 Vem. 321.) 

Lord Pawlett, by settlement, limited certain lands for 
the purpose (amongst other things) of raising portions 
for younger children, payable at twenty-one or marriage. 
One of the daughters died under twenty-one, and un- 
married, and her administratrix instituted this suit to 
obtain payment of her portion. 

Decided: — That her portion should not be raised for 
the benefit of her administratrix, though it would have 
been otherwise in the case of a legacy. 



STAPLBTON v. OHBALBS. 

(Lead, Cas. Gonv. 438.) 
(1711— Prec. Ghan. 17.) 

Decided: — (1) That if a legacy is bequeathed to ant 
infant " payable " or " to be paid " at the age of twenty- 
one years, it is a vested interest, the time of payment only 
being postponed, so that it shall go to the personal repre- 
sentatives of the infant, though he dies before that age. 

(2) But if a legacy is bequeathed to an infant "at" 
twenty-one, or " if " or " when " he shall attain the age 
of twenty-one, this is a contingency, and if the legatee 
dies before the appointed age the legacy is lapsed, and 
shall not go to the personal representatives, unless 
interest is given in the meantime. 
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HANSON V. GRAHAM. 

{Lead, Cos. Gonv, 440.) 
(1801—6 Fes. 239.) 

Decided: — (1) That the word "when," standing alone 
and unqualified in a will, is conditional ; but that it may 
be controlled by expressions and circumstances, so as 
to postpone. Twt the vesting, but the payment only, as 
where the interest of the legacy in the interval is 
directed to be laid out at the discretion of the executors 
for the benefit of the legatees. 

Notes on these three Gases: — "The result of the question 
whether a gift is vested or contingent is most important; 
because in the former case, although the devisee or legatee die 
before the event happens which gives him actual possession 
or enjoyment, the property devised or bequeathed becomes 
transmissible to his representatives; whilst, on the other 
hand, if the gift be contingent upon the happening of a 
certain event which never takes place, the property will go 
to others." (Lead. Gas. Gonv. 449.) 

The case of Pawlett v. Pawlett goes to shew that, when 
the beneficiary dies, a portion shall not be raised, though a 
legacy under similar circumstances would; while the two 
latter cases shew when it is that a legacy will be considered 
an actually vested interest, with payment only postponed, 
and when it will be but a contingency. 

The circumstance that a legacy is given for some par- 
ticular purpose does not render it contingent; thus if a 
legacy is given to an infant to apprentice him, and he dies 
before he is apprenticed, his representatives will still get 
the legacy. (See hereon Re Bowes, Earl of Strathmore v. 
Vane (1896), 1 Ch. 507 ; 65 L. J. Ch. 298.) 

The student should, in considering the cases of Stapleton 
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r« ChealeB and Haneon v. Graham^ obserye that the roles 
there laid down only apply to purely personal legacies, and 
not to legacies which are charged on land. As regards 
legacies charged on land and payable in fiduro^ the rule is 
that if the postponement is with reference to some event 
periK>nal to the legatee, then if that event never happens, 
the legacy is not to be raised ; but if the postponement has 
refei'ence to the cii'cumstances of the estate, then it is 
otherwise (Indermaur's Manual of Equity, 5th edit 126). 
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MORLBY V. BIRD. 

{Lead, Cos. Conv, 263.) 
(1798—3 Ves. 629.) 

Decided: — That notwithstanding the leaning of the 
Court to a tenancy in common, in preference to a joint 
tenancy, an interest simply given to two or more, either 
by way of legacy or otherwise, is joint, unless there are 
words of severance, as " equally among," or words to the 
like effect, or unless an inference of that sort arises in 
Equity from the nature of the transaction, as in partner- 
ship, &c. 

LAKE V. GIBSON. 
LAKE V. ORADDOOB:. 

(2 Lead. Gas. Eq. 952.) 

(1729—1 Eq. Gas, Ah. 294, i?/. 3.) 

(1732—3 P. W. 158.) 

Here five persons purchased West Thorock Level from 
the Commissioners of the Sewers, and the conveyance was 
to them as joint tenants in fee, but they contributed 
rateably to the purchase, which was made with the intent 
of draining the level. Several of them died. 

Decided: — That they were tenants in common in 
Equity, for the purchase was for the purpose of a joint 
undertaking ; and though one of these five persons de- 
serted the partnership for thirty years, yet he was after- 
wards let in on terms. 

Notes on these Cases. — ^The rule at law with regard to two 
or more persons taking property without words of severance 



t 
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has always been that they are joint tenants, the maxiin being 
Jus accreseendt prcefertur tdtimoe voluntatis except indeed in 
the case of merchants, where there has always been an excep- 
tion to the rule of survivorship, for Jvs accreseendt inter 
mercatares pro heneficio commercii locum non hdbet. 

The above case of Morley v. Bird decides that where pro- 
\)erty is given to several without anything else, that must be 
a joint tenancy. Lake v. Gibson and Lake v. Craddock shew 
the leaning of Equity to a tenancy in common, and that a 
purchase for a joint undertaking, though the conveyance be 
to the parties as joint tenants, will constitute a tenancy in 
common in equity, and the survivors will be trustees for 
those who are dead ; and this decision forcibly illustrates the 
inaxim, " Equality is equity." Although, if persons purchase 
an estate and pay equal portions of the purchase-money, and 
take a conveyance in their joint names, this is a joint te nancy 
(unless for the purpose of some joint undertaking)^ yet if the 
purchase-money is paid in t^nequal proportions, there will be 
no survivorship, but they hold the estate in proportion to 
the sum which each advanced. And in the case of a mort- 
gage to two or more jointly, even though the money is 
advanced equally, there is no survivorship, but the survivor 
or survivors will be a trustee or trustees for the personal 
representatives of the deceased. To prevent the application 
of this rule it was formerly the practice, when two or more 
trustees advanced money on mortgage, to insert a declaration 
in the deed that the money was advanced on a joint account 
at law and in equity, and that the receipt of the survivor 
should be a sufficient discharge ; for in this case it would be 
very inconvenient for the representatives of a deceased 
trustee to have an interest, and to be necessary parties in 
reconveying, when the mortgage-money is paid off. Although 
in practice words to this effect are still often inserted in such 
mortgages, yet there is strictly now no need for them, as by 
section 61 of the Conveyancing Act 1881 (44 & 45 Vict, 
c. 41), it is provided that where a mortgage is made after the 
year 1881 to two or more persons jointly, and not in shares, 



LEADING CONVEYANCING AND EQUITY CASES. 57 

the mortgage-money shall be deemed to belong to tbem on a 
joint account as between tbem and the mortgagor, and tbe 
receipt of tbe survivor sball be a sufficient discbarge, not- 
withstanding any notice to tbe payer of a severance of tbe 
joint account. Tbe purchase by joint mortgagees of tbe 
equity of redemption is unlike an ordinary joint purchase, 
for they will in Equity still be tenants in common, because 
the purchase is founded on the mortgage. 

Notwithstanding tbe leaning of Equity to a tenancy in 
common as giving really tbe true equality, yet if property, 
instead of having been purchased for a partnership, has been 
devised to the partners as joint tenants, and used by them 
for partnership purposes, they will still be joint tenants, and 
not tenants in common, unless by express agreement, or by 
their course of dealing with it for a long period, an intention 
to sever tbe joint tenancy may be inferred (2 Lead. Gas. Eq. 
964). 

In those cases in which Equity considers a tenancy in 
common to be created, the survivor is treated as a trustee 
for the representatives of the deceased person, an implied 
trust being created founded upon an unexpressed but pre- 
sumable intention. 

With regard to purchases by partners of Jproperty for 
partnership purposes, the usual plan is to take tbe convey- 
ance to tbe partners as joint tenants '^ as part of their 
partnership property," but it is sometimes conveyed to the 
partners as tenants in common, in shares corresponding with 
their shares in the partnership property, without mentioning 
that it is for partnership purposes. If there are a number 
of partners it may sometimes be found advisable to vest tbe 
property in some of them only, with a separate declaration 
of trust. (1 Prideaux, 18th edit. 300.) 

It may be noticed that land purchased for the purposes of 
a partnership has long been considered by tbe Court to have 
tbe quality of personal estate, and this principle is embodied 
in the Partnership Act 1890 (53 & 54 Vict. c. 39), which 
provides (section 22) that where land or other heritable 
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interest therein has become partnership property, it shall, 
unless the contrary intention appears, be treated as between 
the partners (including the representatives of a deceased 
partner), and also as between the heirs of a deceased partner 
and his executors or administrators, as personal or movable, 
and not real or heritable estate. 
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HARDING V. GLYNN. 

(2 Lead. Cos. Eq, 335.) 
(1739_1 Atk. 469.) 

A testator by his will gave personal property to his 
wife, but did desire her, at or before her death, to give 
the same unto and among such of his own relations as 
she should think most deserving and approve of. 

Decided : — That the wife was only intended to take 
beneficially during her life, and that so much of the 
property as the wife did not dispose of in accordance with 
the power, ought to be divided equally amongst such of 
the relations of the testator as were his next of kin at the 
time of his wife's death. 

Notes, — In the above case, words which merely expressed 
the wish or desire of the testator were held to constitute a 
trust; but frequently it is very difficult to determine when 
a trust will or will not be created by words of that nature. 
The general rule is, that where property is given absolutely, 
accompanied with words of recommendation, entreaty, or 
wish, that the donee will dispose of that property in favour 
of another, such words shall be held to create a trust ; but 
(1) the words must be so used that upon the whole they 
ought to be construed as imperative ; (2) the subject of the 
recommendation or wish must be certain ; and (3) the objects 
of the recommendation or wish must be certain. Such trusts 
are called Precatory Trusts. Words of recommendation, &c., 
will not be construed as imperative if an intention appear in 
any part of the will to give the donee a right or power to 
spend the property. 

Precatory trusts come properly under the definition of 
Express trusts, these being defined as trusts clearly expressed 
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by the author or creator, or capable of being fairly collected 
from a written document. They cannot, of course, be said to 
be clearly expressed, but yet on a correct interpretation of the 
whole instrument they may fairly be collected from it. 

<< The cases on the subject of precatory trusts are numerous, 
and it is difficult, if not impossible, to reconcile all of them, 
but there is no doubt that the tendency of modern decisions 
is against construing precatory words as binding trusts, and 
rather to leave them as a wish or desire, and nothing more.'' 
(Indermaur's Manual of Equity, 5th edit. 33; and see Re 
Biggies, Gregory v. Edmondson, 39 Ch. D. 253 ; 59 L. T. 884 ; 
Re Hamilton, Trench v. Hamilton (1895), 2 Ch. 370 ; 64 L. J. 
Ch. 365.) See also numerous cases referred to, 2 Lead. Cas. 
Eq. 339. 
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LORD GLBNORCHY v. BOSVILLB. 

(2 Lead. Cos, Eq. 763.) 
(1733— (7a«. t&mp. Talbot, 3.) 

Here Sir Thomas Pershall devised real estates to trastees 
upon trust, upon the happening of the marriage of his 
grand-daughter Arabella Pershall, to convey the said 
estates with all convenient speed to the use of the said Ara- 
.bella Pershall for life, remainder to her husband for life, 
remainder to the issue of her body, with remainder over. 

Bedded: — That though Arabella Pershall would have 
taken an estate tail had it been the case of an immediate 
devise, yet that the trust, being executory, was to be 
executed in a more careful and accurate manner, and that 
a conveyance to Arabella Pershall for life, remainder to 
her husband for life, with remainder to their first and 
every other son, with remainder to the daughters, would 
best serve the testator's intent. 

Notes. — The above case clearly shews the distinction 
between executed and executory trusts. ^' A trust executed 
is one which is fully and finally declared by the instrument 
creating it, one in which the creator of the trust may be said 
to have been his own conveyancer, but a trust executory 
is one which, whilst containing an indication or idea of the 
trust intended, is yet incomplete in its character, and requires 
some other instrument to perfect it.'' (Indermaur's Manual 
of Equity, 5th edit. 44.) The distinction between these two 
kinds of trusts forms the best illustration that can be given of 
the true meaning of the maxim, " Equity follows the Law " ; 
for as regards an executed trust, the same construction will be 
put on it in Equity as at Law ; but as regards an executory 
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trust, only where an analogy plainly subsists, and there is no 
equitable reason to deviate from the rule. (See Sackville-West 
V. Viscount Holmsdale, L. R. 4 H. L. 543 ; 39 L. J. Ch. 505.) 

A very material distinction should here be noted between 
trusts executory in marriage articles and trusts executory in 
wills. In the former, from the nature of the transaction, 
the intention of the parties can always be presumed, whilst 
in the latter it can only be gathered from the words used in 
the will. Therefore in wills very frequently a construction 
must be put on such a trust according to the literal meaning, 
because there is nothing to guide the Court to any other 
construction; though if the same words had been used in, 
marriage articles, the construction would have been different, 
Ihe object of the marriage articles forming a guide to the inten- 
tion. Thus, if in marriage articles an estate is limited to the 
husband and the heirs of his body, the Court wUl yet construe 
this as only giving a life estate to the husband, and an estate 
tail to the first and other sons, because marriage articles are 
naturally intended as a provision for the children of the 
marriage, and to give the husband an estate tail would be 
to frustrate the very object of the articles, because he might 
at once bar it. But in the case of a like provision in a will, 
although in the natiu:e of an executory trust, the husband 
will take an estate tail, unless some intention can be found 
from the words used in the will that he is only to take a life 
estate, for there is nothing from the nature of the instrument, 
like there is in the case of marriage articles, to shew that 
he was only intended to take a life estate. (2 Lead. Cas. 
Eq. 775.) 

With regard to marriage articles, it may be observed that, 
where there are articles entered into before marriage, and 
after marriage a settlement is executed, and there is a 
difference between them, the articles govern ; but where 
both the articles and the settlement are made before the 
marriage, the parties are generally concluded by the settle- 
ment, unless it recites that it is made in pursuance of the 
articles, when, if it differs, it will be made subservient to 
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them (see Legg v. Goldudre, 2 Lead. Oas. Eq. 770). How- 
ever, evidence is admissible to shew that the articles con- 
stitute the final agreement between the parties, and that the 
discrepancy between the articles and the settlement arose 
from mistake, and upon this being proved the Court will 
rectify the settlement and make it conformable to the real 
intention of the parties, but the evidence must be clear, and 
the onus lies on the party seeking to alter the settlement. 
(2 Lead. Oas. Eq. 798, 799.) 



64 AX EPITOME OF 



ELLISON V. ELLISON. 

(2 Lead. Cos. Eq. 835.) 
(1802—6 Ves. 656.) 

Decided: — That there is this distinction as to volun* 
teers — viz., The assistance of the Court cannot be had, 
without consideration, to constitute a party cestui que 
trust, as upon a mere voluntary covenant to transfer 
stock, &c. ; but if the legal conveyance is actually made 
constituting the relation of trustee and cestui que trust, 
as if the stock is actually transferred, &c., though 
without consideration, the equitable interest will be 
enforced. 

Notes. — A person who makes a voluntary gift by instrument 
inter vivo8^ must make it in a complete manner to render it 
binding on him, for if it is in any way incomplete he may 
draw back from it, and it cannot be enforced (see Cfreen v. 
Patenon, 32 Ch. D. 95 ; 56 L. J. Ch. 181 ; 54 L. T. 738). 
Where, however, a settlor actually constitutes himself a 
trustee for volunteers, a Court of Equity will enforce the 
trusts declared ; and such cases as these must be carefully 
distinguished from those in which it is intended to confer 
upon persons the whole interest without trustees: thus, if 
a person disposes of property informally in favour of a 
volunteer, no assistance will be given in Equity, but if he 
simply declares himself to be a trustee of that property, a 
complete trust is created, and the Court will act upon it. 

An instance of an informal attempt to dispose of an 
interest is found in the case of Antrohus v. Smith (12 Yes. 
39). In that case one Crawford made the following in- 
dorsement upon a receipt for one of the subscriptions in 
the Forth and Clyde Navigation: ^^I do hereby assign to 



LEADING CONVEYANCING AND EQUITY CASES. 65 

my daughter Anna Crawford all my right, title, and. interest 
of and in the enclosed call, and all other calls of my sub- 
scription in^the Clyde and Forth Kavigation." This was 
no complete legal assignment, but it was attempted to be 
argued that the father meant to make himself a trustee for 
his daughter of these shares. It was, however, held that 
there was no trust created, the Master of the Bolls saying : 
'' Mr. Crawford was not otherwise a trustee than as any 
man may be called so who professes to give property by 
an instrument incapable of conveying it. He was not in 
form declared a trustee, nor was that mode of doing what 
he proposed in his contemplation. He meant a gift. He 
says he assigns the property. But it was a gift not com- 
plete. The property was not transferred by the act Could 
he himself have been compelled to give effect to the gift by 
making an assignment ? There is no case in which a party 
has been compelled to perfect a gift, which, in the mode of 
making, he has left imperfect. There is a locus poeniteniuB 
as long as it is incomplete '' 

An instructive case on this subject is that of Richards v. 
Delbridge (L. B. 18 Eq. 686), in which Jessel, M.B., held 
that certain words professing to make a gift (which was an 
imperfect gift), constituted no valid declaration of trust. 
The following portion of his Lordship's judgment seems 
especially useful: ''The principle is a very clear one. A 
man may transfer his property without valuable considera- 
tion in one of two ways: he may either do such acts as 
amount in law to a conveyance or assignment of the property, 
and thus completely divest himself of the legal ownership, 
in which case the person who by those acts acquires the 
property takes it beneficially, or on trust, as the case may 
be; or the legal owner of the property may, by one or 
other of the modes recognised as amounting to a valid 
declaration of trust, constitute himself a trustee, and without 
any actual transfer of the legal title, may so deal with the 
property as to deprive himself of its beneficial ownership, 

and declare that he will hold it from that time forward on 

E 
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trust for the other person. It is tme he need not nse the 
words, 'I declare myself a trustee,' but he must do s<»ne- 
thing which is equivalent to it, and use expressions which 
have that meaning; for however anxious the Court may 
\)e to carry out a man's intentions, it is not at liberty to 
construe words otherwise than according to their proper 
meaning. . . . The tme distinction appears to me to be 
plain and beyond dispute ; for a man to make himself a 
trustee, there must be an expression <^ intention to become 
a trustee, whereas words <^ present gift shew an intention 
to give over property to another, and not to retain it in the 
donor's own hands for any purpose, fiduciary or otherwise." 
(See also Milray v. Lord, 4 De G. F. & J. 264.) 

Where a person makes an assignment of outstanding debts, 
no doubt notice should always be given to the debtor, but 
even though the assignment is voluntary, and this notice is 
not given, yet the assignment is substantially a complete one 
so as to vest the debts in the assignee ; and if the assignor 
after the assignment receives the amount of the debts, the 
assignee can sue him for the amount, which after the assign- 
ment he had no right to receive. {Re Patrick^ Bills v. Tatham 
(1891), 1 Ch. 82 ; 60 L. J. Oh. 111.) 

In the absence of an express power of revocation, a con- 
veyance or a declaration of trust in favour of a volunteer 
cannot be revoked or avoided {Harvey v. Armstrong , X8 Ch. D. 
688), except that in the case of an assignment of property in 
favour of creditors, it is revocable until the creditors have 
assented to the trust, and this whether they are individually 
named or not. Such a provision for creditors is sometimes 
styled an illusory trust, as being really an arrangement for 
the settlor^s own convenience, rather than the creation of a 
trust in the proper meaning of the word. 

It must be borne in mind that, although, as decided in 
Ellison V. Ellison, Equity will not enforce any executory trust 
raised by covenant or agreement unless there is a valuable 
consideration, yet that this does not apply to executory trusts 
arising under wills, for those will be carried out. 
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If application is made to the Court to set aside some 
voluntary instrument on the ground of fraud, the onus lies 
on the defendant to prove that such voluntary instrument 
was fairly and honestly made, without any fraud or pressure 
on his part; and if he stood in a fiduciary capacity towards 
the person making such voluntary instrument, he must, in 
addition, shew how the intention to make it was produced in 
the other person. {HogMon v. Hoghton, 15 Beav. 299.) 
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POX V. MACKRBTH. 

(2 Lead. Cos. JEq, 709.) 
(1788—2 Cox, 320.) 

In this case the defendant, Mackreth, being a trustee 
for the plaintifif, Fox, of certain property, agreed to buy 
such property of him for a sum of £39,600, and such 
agreement was duly carried out by conveyances being 
subsequently executed. Mackreth immediately after- 
wards sold the property to a Mr. Page for £50,500, 
and the plaintiff, discovering this, filed his bill to have 
advantage of it. 

Bedded : — That Mackreth having purchased the estate 
from his cestui que trust while the relation of trustee and 
cestui que trust continued to subsist between them, and 
without having communicated to the cestui que trust the 
value of the estate acquired by him as trustee, he must 
be and was declared a constructive trustee for Fox as to 
the sum produced by the sale to Mr. Page. 

Notes, — The true ground of the above decision was not the 
under-value, but as stated above. Yet it must be noted that 
a trustee can purchase from a cestui que trust who is sui 
juris, and has discharged him from all the obligations which 
attached to him as trustee ; but even then any such trans- 
action will be viewed by the Court with jealousy, and the 
trustee must shew that there is a clear and distinct contract, 
ascertained to be such, after the fullest examination of all 
the circumstances, that the cestui que trust intended the 
trustee should buy, and that there was no fraud, concealment, 
or possible advantage taken by the trustee of any information 
acquired by him in his character of trustee. 
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Practically the only safe way for a trustee to buy is by 
leave of the Court, on application shewing the full particu- 
lars and the advantage to the cestui que trust. Such an 
application may now be made by an originating summons in 
Chambers under Order Iv. Rule 3 (see Indermaur's Manual 
of Practice, 8th edit. 306) ; and a trustee or other person 
occupying a position of a fiduciary or qtiasi fiduciary nature, 
who, disclosing all facts which he ought to disclose, obtains 
the leave of the Court to purchase, is safe. (Cooks v. Boswell^ 
L. R. 11 App. Cas. 232; 55 L. J. Ch. 761.) 
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KBBCH V. SANDPORD. 

(2 Lead. Cos. Eq. 693.) 
(1726 — Select Ca». in Chancery^ 61.) 

Here the lease of Bumf ord Market had been bequeathed 
to B. in trust for an infant. B. before the expiration of 
the term applied to the lessor for a renewal of the lease 
for the benefit of the infant, and this was refused. B. 
then got a lease made to himself. On this suit being 
brought by the infant to have the lease assigned to him- 

Decided: — That B. was a trustee of the lease for the 
infant, and must assign the same to him. 



ROBINSON V. PBTT. 

(2 Lead. Cos. Eq, 606.) 
(1734 — 3 P. Wms. 132.) 

Decided : — That the Court never allows an executor or 
trustee for his time and trouble ; neither will it alter the 
case that the executor renounces, and yet is assisting to 
the executorship ; and this, even though it appears that 
the executor or trustee has benefited the trust to the 
prejudice of his own affairs. 

Notes on these two Cases. — The above two cases are here 
placed to immediately follow Fox v. Mackreth, as although that 
case certainly bears on a subject that they do not — viz., 
purchases by a trustee — yet they all in common are decisions 
on the position of a trustee, and go to shew that he can make 
no profit from his trust. If he does so, he becomes a con- 



LEADING CONVEYANCING AND EQUITY CASES. 71 

structive trustee of that profit for his cestui que tirust. And 
this furnishes a good instance of a constructive as opposed 
to an implied trust properly so called (as to which see Dyer v. 
Dyevy post, p. 74), for the trust is raised here to satisfy the 
demands of justice without reference to any presumable 
intention of the parties., A fair contract between trustees, 
or executors, and their cestuis que tirust who are suijwns^ to 
receive some compensation for acting, is, however, good. Also 
trustees and guardians managing the estates of West Indian 
proprietors are entitled to a commission not above £6 per 
cent., so long as they personally take care of the management 
and improvement of the estates committed to their charge ; 
but not if they leave the place and trust the management 
to others acting ^.s attorneys (2 Lead. Cas. Eq. 622). An 
executor appointed in the East Indies was formerly entitled to 
a commission of £5 per cent, upon the receipts or payments, but 
this is not so now, unless expressly given him by the testator 
{ibid. 623). The Judicial Trustee Act 1896 (59 & 60 Vict. c. 35, 
sect. 1) now also provides that in any proper case the Court 
may appoint an official trustee, who may be remunerated. 

Where an executor or trustee is a solicitor, the usual course 
is to expressly authorise him by the trust instrument to make 
his proper professional charges, and if he is so authorised he is 
entitled to do so ; but even here he is only allowed for strictly 
professional charges, and will not be allowed to charge for 
doing acts which a trustee or executor would ordinarily do 
personally without employing a solicitor. If by a will a 
solicitor is appointed executor or trustee, and the will contains 
a clause authorising him to make his charges for acting as 
solicitor, and he attests the will, he loses the right to make 
profit charges, as he is really a person taking a benefit under 
the will (Re Pooley, 40 Ch. D. 1 ; 58 L. J. Ch. 1). If a 
solicitor is appointed trustee without the proper provision 
being made for his charges, the rule is just the same as if he 
were a private person — viz., that he can charge nothing but 
reasonable expenses out of pocket. However, it has been 
decided that where a trustee is a solicitor he may be employed 
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by his ceatuis que trusty or co-trustees, in an action relating to 
the trust affairs, and make, the usual charges, if this does not 
increase the costs (Cradock v. Piper ^ 15 L. T. Rep. 61); and 
although this case has not been altogether approved of, yet 
it has recently been recognised as a binding authority {Re 
Garadlisy Lawton v. Elwes, 34 Ch. D. 675 ; 56 L. J. Ch. 294). 
Still its principle is not to be at all extended {iHd.\ and does 
not apply where the trustee acts for himself and his co-trustee 
in the administration of the trust estate out of Court (2 Lead. 
Cas. Eq. 713). 

As regards the investments that trustees may make of 
moneys in their hands, irrespective of the express provisions 
of the trust instrument, the subject is now governed by the 
Trustee Act 1893 (56 & 57 Vict. c. 53, sect. 1), which applies 
to trusts created before as well as to those created since its 
passing. (See Indermaur's Manual of Equity, 5th edit. 77, 
78.) And as regards capital money under the Settled Land 
Act 1882 (45 & 46 Vict. c. 38), certain exceptional securities 
are also allowed in which ordinary trustees cannot invest 
{ibid. 79, 80). 

With regard to trustees' investments on mortgage, this 
subject is now also governed by the Trustee Act 1893. Under 
this Act (sect. 8) trustees must get the property surveyed by 
a surveyor they personally select ( Walker v. Walker ^ 59 L. J. 
Ch. 386 ; 62 L. T. 449), but who need not be a local man. 
The report of the surveyor must state the value of the property, 
and advise that an advance be made, and then the trustees 
must not advance more than two-thirds of such value. If 
they advance more than two-thirds, then the mortgage is to 
be deemed a proper security for the sum they ought only to 
have advanced, and they are only liable to make good the 
sum advanced in excess thereof with interest. Generally, 
irrespective of the Act, the trustees must act with prudence 
as regards the class or nature of the property on which they 
advance {Re Whitely, Whitely v. Learoyd, 33 Ch. D. 347 ; 55 
L. J. Ch. 864 ; WcUker v. WcUker, supra) ; and if they have a 
discretion they must exercise it with perfect honesty {Re Smith, 
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Smith v.. Thompson (1896), 1 Ch. 71 ; 65 L. J. Ch. 159). 
(See further hereon Indermaur's Manual of Equity, 5th edit. 
80-87.) 

If a trustee neglects to make the proper investments that 
he should have made, the claim of the cestui que trust against 
him is ordinarily for the principal money and interest at £4 
per cent, per annum from the time at which it ought to have 
been invested. A trustee may, however, be liable for more 
than just stated under exceptional circumstances, which have 
been stated to be as follows : — 

1. Where he ought to have received more, as when he had 
improperly called in a mortgage carrying 5 per cent. ; 

2. Where he has actually received more than 4 per cent. ; 

3. Where he must be presumed to have received more than 
4 per cent., as if he has traded with the money, in which case 
the cestui que trust has it at his option to take the profits 
actually obtained ; and 

4. Where the trustee is guilty of direct breaches of trust or 
gross misconduct. (See Indermaur's Manual of Equity, 5th 
edit. 92.) 
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DYER V. DYER. 

(2 Lead. Cos. Eq. 803.) 
(1788—2 Gox 92.) 

Here one Simon Dyer paid the purchase-money for 
certain property, and took the conveyance to himself, his 
wife Mary, and a son William, jointly. Simon Dyer 
survived his wife, and then died, devising all his interest 
in these premises to the plaintiff, who filed his bill against 
the son, William, insisting that as the purchase-money 
was all paid by Simon Dyer, the son, William, the 
defendant, was but a trustee. 

Decided: — That though if no relationship existed there 
would be a resulting trust in favour of the person paying 
the purchase-money, yet the circumstance of the nominee 
being the child of the purchaser operated to rebut the 
resulting trust, and the defendant took the property bene- 
ficially as an advancement from his father. 

Notes. — ^The presumption of advancement does not only 
arise in favour of a child, but also in favour of a wife ; and in 
some cases it arises when a person has placed himself in loco 
parentis towards some child. And a widowed mother is a 
person standing in such a relation to her child as to raise the 
presumption in favour of her child {Sayre v. Hughes, L. R. 
5 Eq. 576 ; 37 L. J. Ch. 401) ; but it has been held to be 
otherwise as regards the purchase by a married woman out of 
her separate estate in the name of the child {Re De Visme^ 
2 De G. J. & S. 17). Probably; however, a different decision 
would now be come to, since the Married Women's Property 
Act 1882 (see 2 Lead. Cas. Eq. 821-823). 

A binding contract to purchase in the joint uames of a man 
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and his wife has been held to entitle the wife to the benefit 
of the purchase as survivor. Thus in Vance v. Vance (1 Beav. 
605), A. B. directed his banker to invest a sum of money in 
the joint names of himself and his wife, and their broker 
accordingly made the purchase. A. B. died after the contract 
for purchase of the stock, but before the transfer had been 
completed. It. was held that the wife was entitled to the 
stock by survivoi:ship. But where a husband paid money into 
a bank to an account opened in his wife's name as a mere 
agency account, for the purpose of convenience, and without 
any contract or intention to give the wife any interest in the 
money, it was held to be the property of the husband, and 
not of the wife {Lloyd v. Fitghe, L. R. 8 Ch. App. 88). 

Where a conveyance is taken in the name of a stranger, 
and therefore by equitable presumption a resulting trust 
arises, such resulting trust may be rebutted by parol evidence 
shewing that the person who paid the purchase-money really 
intended that the person in whose name the conveyance was 
taken should have the property for his own benefit. 

It seems that if a child has already been fully provided for 
by his father, this circumstance may rebut the presumption of 
an advancement (2 Lead. Cas. Eq. 826 ; and see Hepworth v. 
Hepworthy L. R. 11 Eq. 10). The presumption of advance- 
ment may equally apply in the case of personal estate as in 
the case of real — e.g., where a person purchases stock and 
causes it to be transferred into the name of his wife or child 
(2 Lead. Cas. Eq. 822 ; see hereon Be Scottish Equitable Life 
Assurance Society, 1902, 1 Ch. 282; 71 L. J. Oh. 189; 
85 L. T. 720). 

The presumption of advancement may also be rebutted by 
evidence of facts shewing the father's intention that the son 
should take property purchased in his name as a trustee and 
not for his own benefit. Such facts must, however, have 
taken place antecedently to or contemporaneously with the 
purchase, or else immediately after it, so as to form in fact 
part of the same transaction ; but beyond this subsequent facts 
will not be .admissible in evidence to shew the intention of 
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the father against the presumption (2 Lead. Cas. 828 ; and 
see Stock v. M'Avoy, L. R. 15 Eq. 59 ; 42 L. J. Ch. 230). So 
also the presumption of advancement may be rebutted by 
evidence of contemporaneous parol declarations of the father, 
but not by any of his declarations made subsequently to the 
purchase (see hereon O^Brien v. Shield L. R. 7 Eq. 255). 

A fortiori parol evidence may be given by the son to shew 
the intention of the father to advance him ; for such evidence 
is in support both of the legal interest of the son and the 
equitable presumption (2 Lead. Gas. Eq. 829). 

Where a son acts as solicitor for his father, the ordinary 
presumption in favour of a transaction in the name of the son 
being a gift, is excluded, and the burden of proof is thrown 
upon the son who acts as solicitor (Fowkes v. Pascoe^ L. R. 10 
Oh. App. 352 ; 44 L. J. Ch. 367). 

The true principle upon which a person in whose name 
property is purchased by another is held to be a trustee, is an 
implied intention. All such cases form good instances of an 
implied trust, which is indeed one founded upon an unex- 
pressed but presumable intention. (For an instance of a 
constructive trust as opposed to an implied trust, see Keeeh v. 
Sandford, ante^ p. 70.) 
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ELLIOTT V. MBBBYMAN, 

(2 Lead. Cos. Eq. 896.) 
(1740 — BarnardistorCs Chan. Reps,) 

Decided: — 1. That where real estate is devised to 
trustees upon trust to sell for payment of debts generally, 
or charged with payment of debts, the purchaser is not 
bound to see that the money is rightly applied ; but if 
the real estate is devised upon trust to be sold for the 
payment of certain debts, mentioning to whom in par- 
ticular those debts are owing, the purchaser is bound to 
see that the money is applied in payment of those debts. 

2. But that a purchaser of leasehold or other personal 
estate is never liable to see to the application of the 
purchase-money — except in cases of fraud — because the 
executors are the proper persons that by law have the 
power to dispose of a testator's personal estate. 

Notes, — The first enactment altering the position as estab- 
lished by the above case was 22 k 23 Yict. c. 35 (sect. 23). 
The statute now dealing with the subject is the Trustee Act 
1893 (56 & 57 Vict. c. 53), which replaces a former provision 
in the Conveyancing Act 1881. This statute (sect. 20), 
which applies to trusts created both before and after the 
commencement of the Act, provides that ''the receipt in 
writing of any trustees or trustee for any money, securities, 
or other personal property or effects payable, transferable, or 
deliverable to them or him under any trust or power, shall 
be a sufficient discharjge for the same, and shall effectually 
exonerate the person paying, transferring, or delivering the 
same from seeing to the application, or being answerable for 
any loss or misapplication thereof." 
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By reason ci this enactment the above decision is, ci 
coarse, of much less importance than was formerly the ease. 

The Trustee Act 1893 (sect. 21) also prtmdes that two or 
more trustees acting together, or a sole acting trustee wh»« 
authorised to act by himself, can accept a composition, or take 
sectnity for debts, or submit matters to arbitration, or release 
or settle the same. The like powers are given to an executor 
or administrator, and these provisions also apply to trusts 
created either heicfte or after the p«^s«i"g of the Act. 

Under the Land Transfer Act 1897 (60 <k 61 Vict. c. 65, 
Part I.), in the case of deaths on or after 1st January 1898, 
the real estate of the deceased (other than copyholds) de- 
volves on the personal representatives for the payment of 
debts in a similar way to personalty, but it is provided 
(sect. 2 (2) ) that it shall not be lawful for some or one only 
of the personal representatives, without the authority <^ the 
* Court, to sell or transfer the real estate. If there are several 
executors, all must join to convey though some have not yet 
proved {Re Pawley and London and Provincial Bank^ 69 L. J. 
Ch. 6) ; but an executor need not join who has renounced 
probate, and a foreign executor need not join to convey land 
in England, e.g. if A. and B. are appointed general executors 
but C. and D. are appointed special executors for Australia 
{Be Cohen and London County Council j 71 L. J. Oh. 164). 
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MAORBTH V. SYMONS. 

(2 Lead, Gas, Eq. 926.) 
(1808—15 Ves. 329.) 

Decided : — 1. That a vendor's lien for unpaid parchase- 
money, unless relinquished, exists against all persons 
except purchasers for valuable consideration without 
notice having the legal estate. 

. 2. That another security taken and relied on may, 
according to its nature and the circumstances under 
which taken, be evidence of relinquishment, but the 
proof is on the purchaser. 

Notes, — A vendor's lien may be defined as that hold or 
charge on land which a person has who has sold the same 
but has not received the purchase-money, or the whole of it. 
This lien exists, even though the deed expresses that the 
consideration is paid and a receipt is indorsed on it. It must 
be borne in mind that (as decided in the above case) the 
taking of a security is only an evidence of relinquishment by 
the vendor of his lien ; and, as a general rule, the taking of 
a mere personal security — e.g. a bill of exchange or promis- 
sory note — will not deprive the vendor of his lien, unless 
indeed there was a plain intention to substitute it for the 
lien, though if he take a totally distinct and independent 
security, such as a mortgage, the lien is usually though not 
invariably lost (see further hereon Indermaur's Manual of 
Equity, 5th edit. 57). 

It has been the practice not only to have a receipt in the 
body of a deed, but also indorsed thereon, and if it was not so 
indorsed thereon, this would amount to constructive notice to 
any purchaser of the existence of a vendor's lien so as to make 
him subject to it. This is, however, now no longer so, on 
account of sects. 54 and 55 of the Conveyancing Act 1881 
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(44 & 45 Yict. c. 41), which provide that a receipt, either 
in the body of a deed or indorsed thereon, is sufficient in 
all cases. This Act also provides (sect. 56) that such receipt, 
duly appearing, shall be sufficient authority for the pur- 
chaser to pay over to the solicitor for the vendor. This 
did not originally apply to the case of fiduciary vendors, but 
under the provision of the Trustee Act 1893 (sect. 17) it 
does so now. 

On the death of the vendee, the amount of the purchase- 
money for which a vendor's lien exists was formerly payable, 
in the first instance, out of the vendee's general personal 
estate, but now, in consequence of 30 & 31 Yict. c. 69, sect. 
2, and 40 & 41 Yict. c. 34, in any such case it is, in the 
absence of contrary intention, primarily payable out of the 
land in respect of which it exists. (See further hereon 
notes to Duke of Ancaster v. Mayer j post, p. 125.) 

A vendor's lien is by some writers classified as a con- 
structive trust, and by others as an implied trust. It is not 
a particularly good instance of either, for whilst it may on 
the one hand be fairly said to be raised simply by construc- 
tion of Equity to satisfy the demands of justice, yet on the 
other hand it seems equally correct to say that it is founded 
on an implied intention. 

A vendor's lien may be enforced by an action claiming 
a declaration that the vendor is entitled to a lien, and this 
declaration may subsequently be enforced by orders on 
motion made under the liberty to apply which is reserved 
in the judgment. And orders may be made for sale, or 
for rescission of the contract, and injunction and delivery 
of possession, or for payment of the purchase-money into 
Court, and in default delivery of possession (2 Lead. Cas. 
Eq. 949). 
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TOWNLBY Iv.'' SHBRBOURNB. 

(2 Lead. Gas. Eq. 629.) 
(1634— 5r«f^. Rep. 35.) 

In this case there were several trustees, and one of 
them had received certain rents. The question was^ 
whether the others were liable for his receipts. 

Decided: — (1) That where lands are conveyed to twa 
or more upon trust, and one receives the rents, his co- 
trustees shall not be liable unless some purchase, fraud,, 
or evil dealing seems to have been in them to prejudice 
the trust, for they being by law joint-tenants, every 
one of them may receive either all or as much of the 
rents as he can come by. 

(2) That is no breach of trust to permit one of the 
trustees to receive the rents, it happening many time& 
that some of the trustees live far from the lands, and 
it is inconvenient for them all to receive them. 

(3) That if, however, a trustee, having allowed his 
co-trustee to receive rents, subsequently leaves in the 
co-trustee's hands the money that has been received^ 
he is liable therefor. 



BRIOB V, STOKBS. 

(2 Lead. Gas. Eq, 633.) 
(1805—11 Ves. 319.) 

The question in this case was, whether a trustee 
should be charged with certain purchase-money, which^ 
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though he had joined in the receipt, had been received 
by his co-trustea 

Decided: — ^That under the particular circumstances of 
the case he was liable to be charged, the sale being 
unnecessary, and he permitting his co-trustee to keep 
and deal with the money contrary to the trust; but 
that he should not be charged in respect of the interest 
of one of the cestuis que trust who had notice of the 
breach of trust and acquiesced therein. 



Be SPEIGHT ; SPEIGHT v. GAUNT. 

(1883— L. R 9 App. Gas. 1.) 
(53 L. J. Oh. 419.) 

In this case a trustee employed a broker of good 
standing to purchase corporation bonds as an invest- 
ment of the trust funds, the same being a proper 
investment. The broker sent in a contract note accord- 
ing to the rules of the Stock Exchange. The trustee 
paid the purchase-money to the broker to complete the 
matter, but the broker never obtained the bonds from 
the parties, and shortly afterwards he became insolvent 

Held: — That the trustee was not bound to make 
good the loss of the trust fund. 

Notes. — In considering these cases attention should now 
be paid to section 24 of the Trustee Act 1893 (56 <fe 57 
Vict. c. 53), which provides, that a trustee shall be charge- 
able only for moneys and securities actually received by 
him, notwithstanding his signing any receipt for the sake 
of conformity, and shall be answerable and accountable 
only for his own acts, receipts, neglects, or defaults, and 
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not for those of any other trustee, nor icft any banker, 
broker, or other person with whom any trust money may 
be deposited. Tovmley v, Sherboume shews that a trustee 
is not necessarily liable for the breaches and defaults of 
his co-trustee, but that he may be, a point that is also 
shewn in Brice v. Stokets. That case also lays down the 
law as to the distinction between receipts of trustees and 
executors, but as it can hardly be considered altogether 
correct at the present day, that part of the decision has 
not been set out. So far as it is possible from the numerous 
cases on the subject to collect a clear rule, it may be 
stated that in the case of trustees joining in receipts, as 
they have but a joint authority, and their joining is there- 
fore necessary for conformity, no presumption of receipt of 
the money will usually exist ; but in the case of executors, 
as they ordinarily have not merely a joint but also a several 
power, if they have all joined in signing the receipt a 
presumption of actual receipt of the money arises against 
all, though this presumption may be rebutted by shewing 
that in fact a particular executor did not receive the money. 
Although a trustee is safe in permitting his co-trustee to 
receive the trust money, if he merely joins for conformity, 
yet the rule goes no further than this ; for if he allows the 
money to remain in his co-trustee's hands for a longer time 
than the circumstances of the case reasonably require, he 
will be liable for any misapplication^ 

It is a general rule that trustees, being but agents, 
cannot delegate their authority and power to others, for 
the maxim is, delegatus non potest delegare; yet they may 
do so where moral necessity exists, or where it is done in 
the ordinary and proper way of business, a point that 
is well shewn by the case of Re Speight, Speight v. Gaunt, 
But trustees in appointing any delegate, where entitled so 
to do, must exercise due care in the selection, so that in a 
recent case where they employed an outside broker they 
were held liable for his misapplication of the money 
{EoUnson v. Harkin, (1896) 2 Ch. 415 ; 74 L. T. 777). 
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Trustees are hot liable if, in the ordinary discharge of 
their duty, they deposit money temporarily in a bank, and 
the bank fails; but it must not be more than a mere 
temporary deposit — thus in one case when trustees left 
money on deposit at a bank for a period of fourteen 
months, and the bank failed, they were held liable {Cann 
V. Cann, 33 W. R. 40). 

It will be noticed that Brice v. Stokes is also an authority 
to shew that acquiescence in a breach of trust discharges a 
trustee. The Trustee Act 1893 (section 45) also provides 
that where a trustee shall have committed a breach of trust 
at the instigation, or upon the request, or with the consent 
in writing of a beneficiary (see Ghriffiths v. Htcghes, (1892) 3 Ch. 
105 ; 62 L. J. Oh. 135), the Court may— if it shall think fit, 
and notwithstanding that the beneficiary may be a married 
woman entitled for her separate use, whether with <»: without 
a restraint on anticipation — ^make such order as to the Court 
shall seem just, for impounding all or any part of the interest 
of that beneficiary in the trust estate, by way of indemnity 
to the trustee or person claiming through him. With regard 
to this enactment it should, however, be observed that it is 
the duty of a trustee to protect a married woman against 
herself, when she, as a married woman restrained from 
anticipation, asks him to commit a breach of trust ; and he 
must not deliberately commit a breach of trust at the request, 
or with the consent of such a beneficiary, in the hope that 
the Court will afterwards assist him in removing the restraint. 
One of the facts to be borne in mind by the Court in the 
exercise of its discretion is whether the breach of trust was 
committed by the trustee knowingly ; but it is incorrect to 
say that a trustee who knowingly committed a breach of 
trust can never have his beneficiary's interest impounded 
(Bolton V. Curve, (1895) 1 Oh. 544 ; 64 L. J. Ch. 164). 
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LOW V. BOUVBRIB. 
( (1891) 3Ch.S2; 60 L. J. Oh. 594 ; 65 L. T, 533.) 

The plaintiff, contemplating making an advance to Vice- 
Admiral Bouverie on the security of his interest in a 
certain estlite vested in trustees, wrote to the defendant, 
who was one of the trustees, asking whether the Vice- 
Admiral's interest was subject to any incumbrances. The 
defendant replied mentioning certain incumbrances, but 
he did not say there were no others. The plaintiff then 
made the advance. At the date of the defendant's reply 
there were in fact other charges, but the defendant had 
forgotten them. The plaintiff's security, by reason of 
these other securities, proved valueless, and he brought 
this action to compel the defendant to indemnify him. 

Decided : — That the action could not be maintained. 

Notes. — In this case it was also held that a trustee is not 
under any obligation to answer any inquiry by an intend- 
ing incumbrancer as to whether a cestui que trust has 
incumbered his equitable interest, and that if he chooses 
to answer such inquiry, his only duty is to give an honest 
answer according to the actual state of his knowledge. Here 
the defendant had chosen to answer the inquiry, but it must 
be observed: (1) that he thought he was giving a true 
answer, (2) that he did not definitely state there were no 
other incumbrances. Had the defendant knowingly given 
an untrue answer he would have been held liable on the 
ground of fraud. (See Derry v. Peek^ 14 App. Cas. 337 ; 58 
L. J. Ch. 864.) As it was he could not be held liable on 
this principle, but it was argued that he was liable on the 
principle of estoppeL 

The rule of equitable estoppel is that where one, by his 
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words or oondnct, indoces another to take a representation as 
trae and to believe that he was intended to act upon it, and 
sach other person does act upon it so as to alter his previoos 
position, the person making such representation is concluded 
from averring against sach other a different state of things 
as existing at the same time (1 Lead. Gas. £q. 450). On this 
subject Burrowes v. Lock (10 V. 470) is the case given in 
" White & Tudor " ; but it is thought that Low v. Bouverie is 
a more practically useful case, and it is therefore here inserted. 
In Btarrowes v. Lock it was held in 1805 that the representa- 
tion by a trustee that a trust fund is unincumbered, knowingly 
made to a person about, to advance money to the eegtui qyi 
trustj estops the trustee from subsequently asserting the 
existence of a prior incumbrance to the prejudice of such 
person. In Low v. Bouverie the defendant did not make the 
representation knowing it to be false, and he did not definitely 
say there were no other incumbrances, but merely made a 
statement that there were certain incumbrances, which might 
be taken only to mean that these were all he remembered. 
Now, in order to create estoppel, a statement must be dear 
and unambiguous. Low v. Bouverie was decided on this 
principle. Had the trustee definitely said, " These are the 
incumbrances, and there are no others," then he would have 
been liable, for that would have been a dear and unambiguous 
statement, and would have produced estoppel. 
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DURING V. EARL OP WINOHILSBA. 

(2 Lead. Gas. Eq. 535.) 
(1787—1 Cox, 318.) 

Here two different bonds had been given to the Crown 
for the due performance by one Thomas Bering of a 
certain office, and he becoming in arrear to the Crown, 
one of the bonds was put in suit, and judgment recovered 
on it. This suit was then instituted against those who 
had given the other bond, claiming a contribution. 

Decided: — That though the sureties were bound by 
dififerent instruments, they must contribute, for the doc- 
trine of contribution amongst sureties is not founded in 
contract, but is the result of general equity, on the ground 
of equality of burden and benefit. 

Notes. — ^This right of a surety to enforce contribution 
against co-sureties will not be affected by his ignorance, at the 
time he became surety, that they also were co-sureties. Courts 
of Common Law also compelled contribution between sureties^ 
but there was this important distinction between contribution 
in Equity and at Common Law : in Equity the contribution 
was with reference to the time when it was sought to be 
enforced, but at Common Law with reference to the number 
of sureties originally liable. Thus: A., B., and C. being 
sureties, A. is forced to pay the whole amount. B. has 
become insolvent, nevertheless at Common Law A. could only 
recover a third from C, though in Equity he could recover 
half. Further, if a surety died, contribution could be enforced 
in Equity as against his representatives ; but at Common Law 
the surviving sm'eties only could be sued (see Batard v. Hawesy 
2 EU. & B. 287). However, the student will remember that, 
under the Judicature Act 1873 (sect. 25), where the rules of 
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Law and Equity formerly clashed, the roles of Eqtdty now 
prevaiL 

With regard to the rights of sureties who are compelled 
to pay their principal's debt, it is provided by the Mer- 
cantile Law Amendment Act 1856 (19 <fe 20 Vict. c. 97, 
sec. 5), "that every person who being a surety for the 
debt or duty of another, or being liable with another for any 
debt or duty, shall pay such debt or perform such duty, shall 
be entitled to have assigned to him, or a trustee for him, 
every judgment^ specialty, or other security which shall be 
held by the creditor in respect of such debt or duty, whether 
such judgment, specialty, or other security shall or shall not 
be deemed at law to have been satisfied by the payment of 
the debt or performance of the duty ; and such person shall 
be entitled to stand in the place of the creditor." Before this 
statute, if the debt was secured by bond or by judgment, and 
the surety paid the amount, he could not obtain an assign- 
ment of the bond or judgment itself, but only of collateral 
securities. The right to the delivery up of securities held 
by the creditor extends not only to a direct surety, but 
also to one who is so merely because of having indorsed a 
bill of exchange or promissory note (Duncan Fox ^ Co. v. 
North 4f South Wales Bankj L. R. 6 App. Cas. 1 ; 50 L. J. 
Ch. 335). 

As to the different ways in which a surety may be dis- 
charged, see Indermaur's Principles of Common Law, 9th 
edit. 54, 55. See also Rees v. Berrington^ and notes in 
2 Lead. Gas. Eq. 568 et seg. 

Where one or some of several sureties only is or are sued, 
with a view of obtaining contribution in that action from 
the co-surety or co-sureties, he or they may, by means of 
a '* third party notice,'' be brought in in the existing action 
and judgment obtained against them (Order xvi. rr. 48--51 ; 
Indermaur's Manual of Practice, 8th edit. 39-41). 

The right of a surety to claim contribution from a co-surety 
arises: — 

(1) Where he is liable to pay or has paid the entire 



LEADING CONVEYANCING AND EQUITY CASES. 89 

debt or more than his just proportion thereof to the credi- 
tor, or 

(2) Where judgment has been recovered against him for 
the full debt, or 

(3) Where the creditor's claim for the debt has been 
allowed against the estate of a dead surety. (2 Lead. 
Oas.;Eq. 543, 544). 
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COUNTESS OP STRATHMORB v. BOWES. 

(1 Lead. Gas. Eq, 613.) 
(1789—1 Ves. Jun. 22.) 

Lady Strathmore, during her engagement of marriage 
with one Mr. Grey, conveyed and assigned her property 
to trustees for her separate use, with his approbation. 
Afterwards hearing that the defendant Bowes had fought 
a duel on her account, she married him instead of Grey. 
Bowes had no notice of the settlement. 

Decided: — That a conveyance by a wife, whatsoever 
may be the circumstances, and even the moment before 
the marriage, is primd fade good, and becomes bad only 
upon the imputation of fraud ; and that if a woman, in 
the course of a treaty of marriage with her, makes, with- 
out notice to the intended husband, a conveyance of any 
part of her property, it will be set aside because affected 
with that fraud; but that this case was different, the 
settlement indeed being with the sanction of the then 
intended husband, and so the settlement here was estab- 
lished. 

Notes. — A secret conveyance by a woman pending a mar- 
riage engagement has been held to be a fraud on the hus- 
band's marital rights, although he did not know she had [any 
property. 

There appears to be one exception to the general rule laid 
down in Countess of Strathmore v. Bowes, and that is in the 
case of the previous seduction by a man of his intended wife ; 
for it has been held that, as the husband has, by his conduct 
before the marriage, put it out of the wife's power to make 
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any stipulation for settlement of her property, retirement 
being almost impossible on her part, a secret settlement made 
by her shall not be set aside {Taylor v. Pibghj 1 Hare, 608 ; 
but see Downes v. Jennings^ 32 Beav. 290). 

It was also formerly supposed th£it another exception existed 
in the case of a fair settlement by a widow upon her children 
by a former marriage, but the authorities do not appear to 
warrant this, and it cannot therefore be considered as an 
exception, for it is conceived that a provision for children 
would not render a settlement valid which without it would 
be fraudulent ; for although in the execution of a settlement, 
so far as it makes provision for her children, a wife may 
perform a moral duty towards her children, she has no right 
to act fraudulently towards her husband; and she can in 
such circumstances only reconcile all her moral duties by 
making a proper settlement on her children with the know- 
ledge of her intended husband. (See 1 Lead. Cas. Eq. 618.) 

It would appear that the subject-matter of this case, and 
notes, is materially affected by the Married Women's Pro- 
perty Act 1882 (45 & 46 Vict. c. 75). By section 2 it is 
provided that " every woman who marries after the com- 
mencement of this Act (1st Jan. 1883) shall be entitled to 
have and to hold as her separate property, and to dispose of 
in manner aforesaid, all real and personal property which 
shall belong to her at the time of marriage." As therefore 
she can dispose of her property directly she is married, pro- 
bably she can do so pending the engagement of marriage, 
and there cannot therefore now be such a thing as fraud on 
a husband's marital rights, for in fact he has no marital 
rights as regards the woman's property. This point has not, 
however, yet been decided, and is open to doubt (see 1 Lead. 
Cas. Eq. 616). 
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LADY BLIBANK v. MONTOLIBU. 

(1 Lead. Cos. Eq, 621.) 
(1801—5 Vea. 737.) 

Decided : — That a married woman may, by her next 
friend, maintain a suit in the Court of Chancery to assert 
her equity to a settlement on herself and children out of 
property to which she is entitled ; and here the settle- 
ment on marriage being inadequate, a further settlement 
was decreed in favour of Lady Elibank. 



MURRAY V. LORD BLIBANK. 

(1 Lead. Cos. Eq. 625.) 
(1804—10 Ve8. 84.) 

This case arose out of the foregoing one. After decree 
in that suit, but before any settlement in pursuance 
thereof, Lady Elibank died intestate, and this bill was 
filed by her infant children for the carrying out of the 
settlement in their favour^ notwithstanding her death. 

Decided : — That the wife obtained by the decree in 
the suit of Lady Mibank v. Montolieu, a judgment for 
the children, liable to be waived if she thought proper ; 
otherwise to be left standing for their benefit at her 
death. 

Notes on these two Cases. — Equity to a settlement is not any 
right of property in the wife, but simply a right that she has 
to come to the Court and ask for a settlement on herself and 
her children (see hereon Indermaur's Manual of Equity, 5th 
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edit. 424). It must be clearly understood that the equity to 
a settlement is strictly personal to the wife, and that the 
children have no independent equity of their own ; so that in 
the case of Murray v. Lord EUbankj if Lady lilibank had died 
before decree, her children would not have been entitled to 
any settlement. If the settlement on a woman's marriage 
is perfectly adequate, no further settlement will be decreed ; 
but when a settlement is decreed, the amount to be settled is 
usually, and in the absence of special circumstances, one-half 
of the property, but the circumstances may be such as to 
induce the Court to settle the whole (Reid v. Meid, 38 Ch, D. 
220 ; 55 L. J. Ch. 756). If after marriage a settlement of 
property is made upon the wife voluntarily in consideration 
of her equity to a settlement, it is good as against creditors 
if the Court would, under the circumstances, have decreed 
one, had application been made to it for the purpose. 

The wife's equity to a settlement forms a good example of 
the maxim, ''He who seeks equity must do equity," for it 
had its origin in the fact that when the husband came to 
the Court to get his wife's property, the Court would, under 
this maxim, insist on his making a provision for his wife. 

With regard to a wife waiving her right to a settlement, 
this she €an always do (unless she is a female ward of Court 
married without its sanction) by her examination in open 
Court; and by 20 & 21 Vict. c. 57, she can by deed acknow- 
ledged under the Fines and Recoveries Act, with the con- 
currence of her husband, release or extinguish her right to 
a settlement out of any personal estate to which she, or her 
husband in her right, may be entitled in possession, under 
any instrument made after the 31st of December 1857. This 
Act makes no provision enabling the wife to waive her right 
in respect of personal estate derived under an intestacy. 
The wife may also lose her right to a settlement by eloping 
and living in adultery, unless she is a ward of Court married 
without its sanction. 

"The right of a married woman to her equity to a settle- 
ment was, for a long time, supposed to be confined to the 
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purely personal property of the wife of an equitable nature ; 
but, in modern times, it has acquired a wider range, and is 
generally applied to all cases of equitable interests in real 
estate as well, and also to all cases of the real estate of the 
wife, whether legal or equitable, where the husband is obliged 
to come to a Court ^of Equity to enforce his rights against 
the property. As regards leasehold property, if of an equit- 
able nature, it appears the wife is entitled to enforce her 
equity to a settlement thereon, but that she is not so en- 
titled if it is a legal term of years." (Indermaur's Manual 
of Equity, 5th edit. 422, 423.) 

The subject-matter of this case and notes will soon cease to 
be of much practical importance, by reason of the provisions 
of the Married Women's Property Act 1882 (45 & 46 Vict c. 
75), that statute providing (sects. 2 and 5) that, with regard 
to any woman married before its commencement, all real and 
personal property her title to which accrues after the com- 
mencement thereof (1st January 1883) shall be held and 
disposed of by her as her separate estate ; and as regards 
any woman married since the commencement of the Act, 
all her property, whenever acquired, shall be to her separate 
use. There will therefore naturally be no occasion to come 
to the Court to enforce equity to a settlement when the 
property is already absolutely the wife's. Still, at the pre- 
sent time there may be cases in which the title to property 
has accrued prior to 1883, and the parties were married prior 
to that date, so that the subject cannot yet be considered 
obsolete. (As to accruer of title see Beid v. Beidy 31 Ch. D. 
402 ; 55 L. J. Ch. 294.) 
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HULMB V. TENANT. 

(1 Lead, Cos. Eq, 654.) 
(1778—1 Bro. C. C. 16.) 

This bill was filed by the obligee af a bond entered into 
by the defendants (husband and wife) against the husband 
and wife, and her surviving trustee, to recover the sums 
secured out of his wife's separate estate. 

Decided : — That the bond of a married woman jointly 
with her husband shall bind her separate property. 



TULLBTT V. ARMSTRONG. 

(1839—4 My. <t Cr. 377.) 

Here a testator gave certain property to trustees in 
trust for his wife for life, with remainder to the defendant, 
Mrs. Armstrong (then unmarried), for life in such manner 
tfiat it should not he anticipated, and that no husband 
should acquire any control over it; and the questions 
were as to the effect of a gift to the separate use of a 
woman unmarried at the time, and the effect of the clause 
against anticipation. 

Decided: — That both the separate use clause and the 
restriction against alienation became effectual on the sub- 
sequent marriage, and that such a restraint against 
alienation is annexed to the separate estate only, and the 
separate estate has its existence only during coverture, 
but that whilst the woman is discovert the separate estate, 
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whether modified by restraint or not, is suspended, and 
has no operation, though it is capable of arising uix)n the 
happening of a marriage. 

Notes on these two Cases, — ^Although the separate estate of 
a married woman may frequently be made liable for her debts^ 
as shewn in Huiime ▼. Tenant^ yet no personal decree could 
ever be made against her. And though by the Married 
Women's Property Act 1882 (45 <fe 46 Vict c. 75), sect. 1, she 
is made liable as a fevrie soUy and capable of being sued as 
such, her liability is only to the extent of her separate estate, 
and no personal judgment can be given against her, but it 
wiQ be only as regards her separate property, with execution 
limited to her separate property, not subject to any restraint 
on anticipation, unless by reason of the Married Women's 
Property Act 1882 (45 <fe 46 Vict. c. 75), sect. 19, such 
property is liable to execution notwithstanding the restraint 
{ScoU V. Marley, 20 Q. B. D. 120 ; 57 L. J. Q. B. 43 ; QclL- 
moye v. Gowan^ 58 L. J. Ch, 769). 

With regard to what debts of a married woman her estate 
was liable for, the general rule, prior to the Married Women's 
Property Act 1882, was that, unless restrained from anticipa^ 
tion, it would be liable for ''all debts, iS^, which she expresdy 
charges, or which, judging from the nature thereof, it may be 
fairly inferred that she intended to charge, on her separate 
estate." Thus, a promissory note signed by her would bind 
it; and if she on her own accord employed a solicitor, it 
would be liable for his charges. However, the Married 
Women's Property Act 1882, sect. 1, sub-sect. 3, materially 
extended this rule in enacting that '' every contract entered 
into by a married woman shall be deemed to be a contract 
entered into by her with respect to and to bind her separate 
property, unless the contrary be shewn." This provision 
was repealed by the Married Women's Property Act 1893, 
sect. 4, and sect. 1 of that Act provides instead that '' every 
contract after 5th December 1893 entered into by a married 
woman otherwise than as agent — 



LEADING CONVEYANCING AND EQUITY CASES. 97 

(a) shall be deemed a contract entered into by her with 
respect to and to bind her separate property, 
whether she is or is not in fact possessed of or 
entitled to any separate property at the time when 
she enters into such contract ; 
(6) shall bind all separate property which she may at 
that time or thereafter be possessed of or entitled 
to; and 
(c) shall also be enforcible by process of law against all 
property which she may thereafter while discovert 
be possessed of or entitled to ; 
provided that nothing in this section shall render available 
to satisfy any liability or obligation arising out of such 
contract any separate property which at that time or there- 
after she is restrained from anticipating.*' As to the effect 
of this proviso, see Bamett v. Howard (1900), 2 Q. B. 784 ; 
59 £. J. Q. B. 955 ; 83 L. T. 301. 

Notwithstanding that the separate estate of a married 
woman may be liable for her debts, it was held, before the 
Married Women's Property Act 1882, that she could not be 
made a bankrupt, even though she was possessed of separate 
estate {Ex parte Jones^ Re Griss'ell^ L. R. 12 Ch. D. 484) ; 
but that statute (sect. 1) now provides that every married 
woman carrying on a trade separately from her husband shall, 
in respect of her separate property, be subject to the Bank- 
ruptcy Laws in the same way as if she were a feme sole, A 
bankruptcy notice cannot, however, be issued against a married 
woman on a judgment obtained against her for a debt con- 
tracted during coverture {Re Lynes (1893), 1 Q. B. 113; 
62 L. J. Q. B. 372). 

It was decided in Pike v. Fitzgibhon (L. R, 17 Ch. D. 837 ; 
50 L. J. Ch. 394) that a married woman's debts which bound 
her separate estate would only bind that separate estate 
to which she was entitled at the date of entering into the 
engagement, and which still remained at the date of entering 
of judgment against it, and not separate estate to which she 
became entitled after the date of entering into the engage- 

G 
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ment. But the Married Womein's Property Act 1882, section 
1 (4), provided that the contracts of a married woman should 
bind not only her then present, but also all future accruing 
separate property. It was, however, held under this enact- 
ment, that to make subsequently acquired separate estate 
of a married woman liable for her debts, it must be proved 
that she was, at the time of contracting the debt, entitled to 
some free disposable separate estate (Palliser v. Ghimey, 19 
Q. B. D. 519 ; 56 L. J. Q. B. 546). This, however, is now 
altered by section 1 of the Married Women's Property Act 
1893 (56 & 57 Vict. c. 63) set out above. 

Tullett V. Armstrong is given above as establishing and 
plainly shewing the effect of the clause against anticipation, 
which is usually inserted in settlements giving income to a 
woman for her separate use. Such a clause may be attached 
not only where it is merely a life income which is given to a 
married woman, but also where a capital fund is given, and 
this may be so whether it is an income-bearing fund or not, 
if the intention of the donor appears to be that the income 
only shall be received by the married woman from time to 
time ; and in that case she will only during marriage enjoy 
the fund as an annuity though the corpus belongs to her 
(Re Bourn, O'Halloran v. King, 27 Ch. D. 41 1 ; 53 L. J. Ch. 
881). As a general rule, however, where there is a gift of a 
sum of money to a married woman without power of anticipa- 
tion, if there is no further indication that the income only is 
to be paid to her during coverture, the clause against antici- 
pation will be rejected and the corpus paid over to her {Re 
Fearon, Hotchhin v. Mayor, 45 W. R. 232 ; see further 
hereon Indermaur's Manual of Equity, 5th edit. 407-409). 
With regard, however, to the anticipation clause, it has now 
been provided by the Conveyancing Act 1881 (sect. 39), 
as to judgments or orders made on or after 1st January 
1882, that, " notwithstanding that a married woman is re- 
strained fr(Hn anticipation, the Court may, if it thinks fit, 
where it appears to the Court to be for her benefit, by 
judgment or order, with her consent, bind her interest in 
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any property." It seems this section was primarily intended 
to alter the law as declared in Robinson v. Wheelvnnght 
(6 De G. M. <fe Q. 535), where it was held that the Court 
could not permit a married woman to alienate her restrained 
property even to the manifest advantage of her estate, but 
a very wide meaning has been given to the provision {Re 
Flood! 8 T'i'tLsty 11 L. R. Ir. 355; Re Torrance^ 8 Settlement, 
81 L. T. Newspaper, 118 ; Law Students* Journal, July 1886, 
p. 167 ; Hodges v. Hodges, 20 Oh. D. 749 ; 51 L. J. Ch. 549). 
But this enactment does not mean that the Court has a 
general power of removing the restraint on anticipation, but 
only a power to make binding a particular disposition of 
property by a married woman if it be for her benefit {Re 
WarrerCs Settlement, 52 L. J. Ch. 928) ; and it may be stated 
that the tendency of the Court now is to act more strictly 
in the exercise of its power than has formerly been the case 
(Re Pollard's Settlement (1896), 2 Ch. 552 ; 65 L. J. Ch. 796). 

It may be noticed that a restraint on anticipation in a 
settlement does not prevent the exercise by a married 
woman of any power under the Settled Land Act 1882 
(45 & 46 Yict. c. 38, sect. 61). 

Section 2 of the Married Women's Property Act 1893 
(56 & 57 Vict. c. 63) now provides that in any action or 
proceeding instituted by or on behalf of a married woman, 
the Court before which si^ch action or proceeding is pending 
shall have jurisdiction by judgment or order from time to 
time to order payment of the costs of the opposite party out 
of property which is subject to a restraint on anticipation 
(see hereon Hood-Barrs v. Heriot (1897), A. C. 177; 66 
L. J. Q. B. 356). Subject to this, under a judgment against 
a married woman, property which she is restrained from 
anticipating cannot be attached. If, however, a judgment 
is obtained after any income has become in arrear, that can 
be attached {Hood-Barrs v. Hmot (1896), A. C. 174; 65 
L. J. Q. B. 352), but subsequently accruing income cannot 
be {Whiteley v. Edwards (1896), 2 Q. B. 48; 65 L. J. Q. B. 
457) ; and where a creditor obtained an order for judgment 
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under Order xiv. against a mal^ried woman before income 
had accrued due, but deferred signing judgment until it 
was in arrear, it was held that such income could not be 
attached, as the judgment related back to, and depended 
on the order (Collyer v. Isaacs^ Law Times Newspaper, 28th 
August 1897). 
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HUGUBNIN V. BASELY. 

(1 Lead, Gas. Eq. 247.) 
(1807—14 Ves. 273.) 

Here the plaintiff, Mrs. Huguenin, whilst a widow, 
constituted the defendant her agent, and he undertook 
the management of her property and affairs; and she 
afterwards executed a voluntary settlement in favour of 
him and his family. Mrs. Huguenin having remarried, 
this suit was brought by her and her husband for the 
purpose of setting aside the settlement. 

Decided: — That the settlement should be set aside as 
obtained by undue influence and abused confidence in the 
defendant, as an agent undertaking the management of 
her affairs; upon the principles of public policy and utility, 
applicable to the relation of guardian and ward. 

Note, — ^The above case forms an instance of a Constructive 
Fraud, and proceeds upon the ground of the confidential 
relation existing between the parties ; for it is a rule, that 
when any such confidence exists, and the party in whom it 
is reposed makes use of it to obtain an advantage to him- 
self at the expense of the party confiding, he will never be 
allowed to retain any such advantage, however unimpeach- 
able the transaction would have been if no such confidence 
had existed. And this rule, which is founded upon general 
principles of public policy, applies to all relationships of a 
confidential nature, such as counsel or solicitor and client, 
promoters and directors of public companies, medical men 
and their patients, and ministers of religion and those con- 
fiding in them, and indeed every case in which influence is 
acquired and abused, or confldence is reposed and betrayed 
(Indermaur's Manual of Equity, 5th edit. 240). But if, 
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though such a relationship may have originally existed as 
might have induced the Court to set the transaction aside, 
yet afterwards the party having the right to seek the Court's 
assistance confirms what has been done, or is guilty of laches, 
the Court will not interfere (Allcard v. Skinner j 36 Ch. D. 
145 ; 66 L. J. Ch. 1052). 

A solicitor because of his position must not take a gift 
from his client {Tyara v. Alaop, 37 W. R. 339), and this rule 
has recently been held to apply to a gift to the solicitor's 
wife {Lilea v. Terry (1895), 2 Q. B. 679 ; 65 L. J. Q. B. 34). 
As to gifts, and sales, by a client to his solicitor, see the 
Court of Appeal judgments in Wright v. Garter (1903), 72 
L. J. Ch. 138 ; 87 L. T. 624. 

The rules of Equity in relation to gifts inter vivos, by 
which fraud is presumed when they are obtained from per- 
sons standing in certain relations to the donors, have been 
held not applicable to gifts by will (Parfitt v. Lawless, L. R. 
2 P. & D. 462 ; Ashwell v. Lomi, L. R. 2 P. & D. 477). 
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EABL OF CHESTERFIELD v. JANSSEN. 

(1 Lead. Cos. Eq. 289.) 
(1751—2 Ves, 125.) 

In this case one Mr. Spencer, at the age of 30, had 
borrowed £5000 of defendant on the terms of paying 
£10,000 if he survived his grandmother, from whom he 
had large expectations, and who was then of the age of 
78 years, and nothing if he did not. He did survive her, 
and after her death gave a bond for payment of the 
£10,000, and paid a part. Mr. Spencer having since 
died, his executor brought this suit to be relieved against 
this contract as usurious and unconscionable. 

Decided : — Not usurious, and (without deciding whether 
relief would have been given against the original trans- 
action) no relief could now be given, Mr. Spencer having 
by his acts after his grandmother's death ratified the 
transaction. 



EARL OF AYLESFORD v. MORRIS. 
(1873— L. R. 8 Gh. App. 484; 42 L. J. Ch. 546.) 

Here the plaintiff, soon after he came of age, and 
whilst his father was living, borrowed from the de- 
fendant, who was a money-lender, sums amounting to 
about £7000, for which he gave bills, which, with 
interest and discount, together exceeded 60 per cent. 
These bills were renewed, and after the death of plain- 
tiff's father, defendant sued plaintiff on the bills, and 
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this suit was brought for an injunction to restrain the 
action on payment by the plaintiff of the sums advanced 
and interest at 5 per cent. 

Decided: — That the plaintiff was entitled to the relief 
sought, and that the fact of his being an actual tenant 
in tail in remainder (as the case was), instead of being 
merely an expectant heir, made no difference. 

Notes on these two Cases. — Chesterfield v. Janssen is a leading 
case on the subject of constructive fraud, which may be de- 
fined as something said, done, or omitted which is construed 
as a fraud by the Court, because if generally permitted it 
would be prejudicial to the public welfare (Indermaur's Manual 
of Equity, 5th edit. 228). Although in this case no relief 
was given, because of confirmation by Mr. Spencer of the 
transaction, yet the particular subject of bargains with ex- 
pectant heirs was there much considered. As to these the 
rule in Equity is to set them aside, unless the pinxshaser can 
prove that he paid full consideration, or that the bargain, 
being made known to those to whose estate the expectant 
was hoping to succeed, was approved of by them ; in which 
latter case there will at any rate be a strong presumption in 
favour of the bond fides of the transaction, though it must 
not be placed higher than this. The relief thus given to 
expectant heirs was formerly also given in the case of the 
sale of remainders and reversions, but by 31 Vict. c. 4 
(sect. 1), it is enacted that " nq purchase, made bond fide and 
without fraud or unfair dealing, of any reversionary interest 
in real or personal estate, shall hereafter be opened or set 
aside merely on the ground of undervalue ; " and by sect: 2 the 
word *' purchase " used in sect. 1 has an extended meaning. 
Therefore, if there is an honest sale or mortgage of a rever- 
sionary interest, this is always good, unless there is some 
fraud or unfair dealing ; and the practical effect is, that if 
the transaction is an unconscionable one, this is fraud and 
unfair dealing, and it is as much liable to be upset as it was 
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before the statute. And where the circumstances attending 
the dealing with a reversion raise a presumption of fraud, 
the onus is on the purchaser to prove that the transaction 
was in fact fair, just, and reasonable {Fry v. Lane^ 40 Ch. D. 
312 ; 37 W. K 135 ; Brenchley v. Biggins, 70 L. J. Ch. 788). 

The case of Earl of Aylesford v. Morris is a modern decision 
on the subject of bargains with expectant heirs ; and whilst 
the former principles and rules on the subject are confirmed, 
they seem also to be somewhat extended, for in that case the 
plaintiff was not simply an expectant heir, but he was an 
actual tenant in tail in remainder, and yet it was held that 
this made no difference, and relief was given. 

A more recent case on the subject is, however, that of 
N&cill V. knelling (L. R. 15 Oh. D. 679 ; 49 L. J. Oh. 777). 
In that case the plaintiff was the youngest son of a Marquis, 
who was a large landed proprietor, but he (the plaintiff) had 
no property or expectations except such as might he founded on 
the position of his father. The defendant had lent him money 
without any thought of payment by the borrower from his 
own personal resources, but on the credit of his gen&i'dl expec- 
tations, and in the hope of extorting payment from the father 
to avoid the exposure attendant on the son's being made a 
bankrupt. Relief was given, the Court holding that the 
principle on which Equity has granted relief from an un- 
conscionable bargain, entered into with an expectant heir 
or reversioner for the loan of money, applied equally to the 
case of such a transaction as this, though the plaintiff was 
not an expectant in the strict sense of the term. 

Actions to set aside unconscionable bargains are treated 
as redemption actions, and relief is given upon payment of 
the sum actually advanced with interest, usually at 5 per 
cent, per annum, money expended by the defendant in last- 
ing and permanent improvements on the premises being also 
allowed (1 Lead. Cas. Eq. 323). 

The Money-lenders Act 1900 (63 & 64 Vict. c. 51) allows the 
Court to give relief against transactions by way of loan made 
by a professional money-lender after November 1, 1900, pro- 
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vided (1) the interest is excessive or tlie charges for expenses, 
inquiries, bonus, fines, or renewals are excessive and (2) 
the transaction is harsh and unconscionable or otherwise 
such that a Court of Equity would give relief. It was at 
first held in Wilton v. Osborne (1901, 2 K. B. 110 ; 70 L. J. 
K, B. 507) that this Act had not made any substantial 
alteration in the previous law. But on 27th February 1903 
the Court of Appeal overruled Wilton v. Osborne, and held 
that the words " harsh and unconscionable " stand by them- 
selves and are not bound up with the words '*or other- 
wise such that a Court of Equity would give relief; and 
that the relief given by the Act to a borrower is not limited 
to that which a Court of Equity would have given before 
the Act; and that relief can be given under the Act to 
a borrower who is of full age, and who stands in no special 
relation to the lender, provided the bargain is harsh and 
uncopscionable by reason of the rate of interest or other 
charges being excessive. (Re a Debtor, Weekly Notes, 1903, 
p. 48 ; Law Students' Journal, April 1903.) 
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SCOTT V. TYLER. 

(1 'Lead, Cos, JEq. 535.) 
(1788—2 Bro, Ch, 431.) 

Here a legacy had been given to a daughter, one 
moiety of which was to be paid to her at 21 if then un- 
married, and the other moiety at 25 if then unmarried ; 
but in case she married before 21 with the consent of 
her mother, to be settled upon her as mentioned in 
the will. The daughter married under 21 without the 
consent of her mother. 

Decided: — That the legacy did not vest in the 
daughter upon the marriage, and that she never came 
under the description to which the gift of the legacy 
was attached. 

Notes. — Conditions and contracts operating unduly in 
restraint of marriage are generally void, on principles of 
public policy, as constructive frauds. Not only are con- 
ditions which are in general restraint of marriage void, 
but so also are conditions which are calculated to lead to 
a prohibition of marriage — e.g,, not to marry a man of a 
particular profession or calling. But conditions in reason- 
able limited restraint of marriage are good — e.g,, not to 
marry a particular person, or not to marry before 21 or 
some other reasonable age (1 Lead. Cas. Eq. 554, 555). 

If land is devised, or money given to be raised out of 
land, on condition of marrying with a certain person's 
consent, the gift will not take effect unless the condition 
is complied with, even though there is no gift over: and 
the position appears to be the same with regard to a gift 
of purely personal estate (1 Lead. Cas. Eq. 556-558). 

If a legacy is given subject to a condition subsequent in 
general restraint of marriage, the condition is void, and 
the legatee retains the interest given to him discharged 



108 AN EPITOME OF 

from the condition, even though there is a limitation over 
{Morley v. EennoldsoUy 2 Hare 570, and 64 L. J. Ch. 485). 
And the result is the same if the gift is of combined realty 
and personalty, or of a mixed fund from the proceeds of 
realty and personalty. But when a legacy is given with a 
condition subsequent in limited restraint of marriage — if 
there is a gift over, the condition is good ; while if there is no 
gift over, the condition is deemed in terrorem and bad. In 
the case, however, of a devise of land a condition subsequent 
in limited restraint of marriage is good, even though there 
is no gift over, and possibly a condition here in general 
restraint of marriage is also good. The reason for the 
distinction is that as to devises and legacies charged on 
land, the rules of the Common Law are followed, whilst 
with regard to purely personal legacies the rules observed are 
those of Equity, adopted from the Civil Law (1 Lead. Oas. 
Eq. 558-561). 

A limitation to a person until marriage must be dis- 
tinguished from a condition, for where property is limited 
to a person until marriage, and upon marriage then over, 
this is good {Heath v. Levns, 3 De G. M. & G. 954). 

Where a gift is made upon condition of marriage with 
the consent of a certain person, that person is entitled to 
exercise a fair and honest discretion in granting or with- 
holding such consent, and is not obliged to shew the reason 
for his refusal to consent. But where the refusal proceeds 
from any vicious, corrupt, or unreasonable cause, the Coiurt 
will interfere, and if the person whose consent is necessary 
refuses either to consent or dissent, the Court will direct 
a reference to inquire and state to the Court whether the 
marriage is a proper one (1 Lead. Cas. Eq. 566, 567). 

Upon principles of public policy similar to those which 
forbid contracts and conditions in general restraint of 
marriage, it has been held that where a bequest is made 
to a married woman upon condition of her living separate 
from her husband, the condition is void, and the legatee 
takes the legacy freed from the condition. 



/ 
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HOWARD V. HARRIS. 

(2 Lead. Gas, Eq, 11.) 
(1683—1 Vern. 190.) 

Decided : — That no agreement in a mortgage can make 
it irredeemable, either after the death of the mortgagor 
or upon failure of issue male of his body. 



MARSH V. LEE. 

(2 Lead. Cos. Eq. 107.) 
(1670 — 2 Ventris, 337.) 

Decided : — That if a third mortgagee, having advanced 
his money without notice of a second mortgage, afterwards 
buy in a first mortgage or statute, then such third 
mortgagee, having obtained the first mortgage or statute 
and having the law on his side and equal equity, shall 
thereby squeeze out and gain priority over the second 
mortgagee. 

BRACE V. DUCHESS OF MARLBOROUGH. 

(1728—2 P. Wms. 491.) 

Decided : — That if a judgment creditor, or creditor by 
statute or recognizance, buys in the first mortgage, he 
shall n^t tack this to his judgment, &c., and thereby 
gain a preference, for he did not advance his money on the 
immediate credit of the land; but if a first mortgagee 
lends a further sum to the mortgagor upon a statute 
or judgment, he shall retain against a mesne mortgagee 
till both the mortgage and statute or judgment be paid. 
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JSTotei an these ffit'ee Cases, — The firstly abenra-oifflxtacmied 
caae ia nuer^y gf'wrn as iHaatEstZTe a£ the mle or wiAThm^ 
^* Once- a mortgsige always a iiiarcgag!&,'' wimsk mflanft tiiat 
wli^i a lawiwfcBtaon ia clfiaEiy mfflmt; izi be a mnEtgage^ iduaEL 
a mcrtsgstge ic mnsl* rsnaiiL, axLy pruvuumL in tiie contrary 
rusbwisihsSaaadiD^ ( See alaa Salt v. Marrpjd» af Soi'tlieonrptrm 
{IS92), A. C 1; 61 L. J. Ch.^.) A danHe in tie mortgage 
deed which givBS llie mcvtgEigBe axL aptiaiL tzi buy tiie mart- 
gaged pKfipa?tr7 widiizL a Jtauaed tame and. afe a stated prn»y is 
void on t^ aune principle {Jarrah Timber Ca^ v. Samael^ 
W, 3r. 1903, p. 2^; Law Siaxdsds' Janmal^ March 1903^ 

p. 5r). 

Tti the tdiird of the above miimnr the t^tw^nrrna^ of tu&ing 
was much cnnwderedy and a mnabeac of ndea on IJie subject 
w«re stated; but tiie paints above set aot are tJte mast 
importauLt Ho r&aanb&e in canneetBm. with, the decxraiBX in 
J£»^ V. £«& It is ¥csy importHot ta kmiw afinzEatelj 
whea tacfrJTig' will be allowed, and wheao. not^ and Ae 
stodent will be more likelv tsa rsausnber tie diatinctziaL xE 
he beaca in mind tibat tat^frfng is not aUawed whsL Idle 
moni^ waa not cgTgfnan.y advanced on the immediate 
credit a£ the land 

The doctrine of taHrmg forms a good iHaatratKHL of the 
morrfm ^Wh^?e the eqmtiea are eqoal tie law ^aH 
preyaiL;" for the lifrd mortgagee^ bebag without notice 
of tie intervening incumbrazueer, has as good a tMe in 
eonaeietice aa aoeh xncum.braneer^ and by getting hold of 
the first mortgager ^^ he has the law on hs& sda. 

Tacking waa abolished by the Tendor and Ptzrchaaer Act 
1874 (-17 tk 38 TidL e. 78^ sect. 7)^ which provi^on came 
into operation on the 7th August 11^74 ; but this proviaiQii 
waa repealed by the Land Tranter Act 1875 (38 & 39 
Viet* c 87^ sect. 1^)^ eaeepi as to anything done ^ere^ 
under before the cGDunenconest of the Act (Ist January 
187<^')7 90 that in transactions between 7th Augi^ I87-I 
and ^Ist I>eeem.bef 1875, both indu^ve^ ^suf^rt^ ^mms 
non-exiHtentL And as regards land in Yorkshire only. 
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t tacking is abolished as from 1st January 1885 by the 

Yorkshire Registries Act 1884 (47 & 48 Vict. c. 54, sec. 16). 
The student should be careful not to confuse tacking 
with the doctrine of consolidation of mortgages, which is 
this, that when the same mortgagor has mortgaged different 
estates to the same mortgagee, or to different mortgagees, 
and they become ultimately vested in one mortgagee, he 
cannot redeem one of such mortgages without redeeming 
them all. The case of Vint v. Padget, which is neirt given, 
relates to this doctrine. 

Where a mortgagee realises after the death of a mort- 

r gS'gor, and has a surplus in his hands, he is not entitled to 

retain that surplus towards satisfaction of another debt 
which the deceased owed to him {Talbot v. Frere^ 9 Oh. D. 
568; Re Gregson, Chriatison v. Bolam, 36 Oh. D. 223; 57 
L. T. 250). 
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VINT V. PADGBT. 
{lS5S—2DeG.^J. 611.) 

Two estates were mortgaged to distinct mortgagees. 
The mortgagor then made a second mortgage of the two 
estates to another person. Afterwards the two first 
mortgages were transferred to one person, with notice of 
the second mortgage. The transferee then brought a 
foreclosure suit against the second mortgagee, requiring 
him to pay off both mortgages. 

Decided : — That the transferee was entitled to unite the 
two mortgages, and that the second mortgagee was not 
entitled to redeem one without the other. 

Notes. — This is the doctrine of consolidation, the distinction 
between which and tacking is manifest. In this case Lord 
Justice Turner bases his decision on the ground that the second 
incumbrancer must be deemed to have taken his seciuity with 
knowledge that the mortgages on the two estates, though then 
belonging to different mortgagees, might coalesce and be 
united against him. 

The decision in the above case has been doubted, but has 
recently been approved and followed by the House of Lords 
in Pledge y. White ((1896), A. C. 187; 65 L. J. Ch. 449). 
The doctrine, however, in its entirety has been much modified, 
and the following cases which are mentioned are not affected by 
Pledge v. White, In the case of Baker v. Gh'ay (1 Oh. D. 491), 
Gray mortgaged property situated in Gray's Inn Lane to three 
mortgagees successively, each with notice of the other. Gray 
then mortgaged the same and other property to Baker. 
Afterwards Baker bought up the first mortgage, and then 
filed a bill for a declaration that he was entitled to consolidate 
the first mortgage he had bought up, and his fourth mort- 
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gage, as against the two intermediate mortgagees, but it was 
decided that he had no such right of consolidation. 

The limit to be placed on the right of consolidation is very 
clearly put by Vice-Chancellor Hall, in Baker v. Gray (1 Ch. 
D. 494). He says : ^ It has been stated that the doctrine 
depends upon an equity arising out of the right of the mort- 
gagee to say to the person who comes to redeem, *If you want 
to redeem you must do equity.' That doctrine is simple enough 
when the person who wishes to redeem is the mortgagor him- 
self. To him the mortgagee may say, * You seek to pay me off 
one mortgage, but I have another debt against you, secured 
upon another estate, and instead of compelling me to resort 
to my remedies in respect of such other debtj pay off both 
mortgages, otherwise you shall not redeem one.' That is 
intelligible, but when the rights of other persons intervene, 
it must be seen whether it is or not reasonable to apply this 

as against them There has, however, been no case 

decided on that principle, applied to the case of a mortgage 
non-existing at the time when the second mortgage was 
created." 

In the case of Jennings v. Jordan (L. R. 6 App. Cas. 698 ; 
51 L. J. Oh. 129), the fa,cts were that a mortgagor conveyed 
the equity of redemption of two cottages to trustees, on the 
marriage of his daughter, to hold on the trusts of the settle- 
ment. The trustees commenced an action against the mort- 
gagee for the redemption of the property. The defendant (who 
denied all notice of the conveyance to the trustees) sought to 
consolidate with the mortgage on the cottages a mortgage on 
other property of the mortgagor which had been made subse- 
quently to the conveyance to the trustees. It was decided 
that the trustees were entitled to redeem the cottages without 
paying off the charges on the other property. Lord Justice 
Cotton, in delivering the judgment of the Court, further 
elucidates the rule that mortga ges which were not existing at 
the time when a third person acquired an interest in the 
equi^ of redemption cannot be consolidated. ** The principle 

which allows, as against a subsequent purchaser or mortgagee, 

H 
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the right of consolidation, is, that the mortgagor cannot by 
any dealing with the equity of redemption prejudice the rights 
of his mortgagee. This can only apply to rights already given, 
or arising from acts already done by the mortgagor. The 
same principle will prevent the mortgagor from throwing a 
greater burden on the purchaser of his equity of redemption, 
by any act done subsequently tx) the sale or mortgage of his 

estate In our opinion, the pu rchaser of an equity of 

redemption takes subject to such equities as arise from acts 

previously done by his vendor But in our opinion he 

is not subject to any equity arising from acts done by his 
vendor subsequently to the sale^ and therefore as against a 
purchaser of an equity of redemption of an estate there can 
be no consolidation of a mortgage subsequently created on 
another estate." 

The principle of limitation of the doctrine of consolidation 
was still further acted upon in the case of Barter v. Colnian 
(19 Ch. D. 630; 51 L. J. Ch. 481). This case decides that 
when two mortgages, made by the same mortgagor to different 
mortgagees on different estates, become united for the first 
time in one person after the mortgagor has assigned, by way 
either of sale or mortgage, the equity of redemption of one of 
them, the owner of the two mortgages cannot consolidate them 
as against the assignee of the equity of redemption, even 
though both the mortgages were created before the assign- 
ment. The assignee of an equity of redemption takes it 
subject to all equities which affect the assignor in respect of 
it at the date of the assignment only ; but the possibility that 
the mortgage may — ^by virtue of its subsequent union in the 
same person with a mortgage of another estate made previ- 
ously to the assignment by the same mortgagor to a different 
mortgagee — become liable to consolidation, is not such an 
equity. 

Another case that should be noticed in considering this 
doctrine is that of Cummins v. Fletcher (14 Ch. D. 69 ; 49 L. J. 
Ch. 563). In that case there were two different mortgages 
by the same mortgagor to a building society ; the property 
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comprised in one of the mortgages, or part of it, was conveyed 
by the mortgagor to the National Provincial Bank, subject to 
the one mortgage on it, and the bank duly kept up all pay- 
ments, but on the other mortgage there was default The 
building society sought tx) consolidate the two properties thus 
mortgaged to them. The Court held, however, that they 
were not entitled to do so, for that consolidation only applie s 
where de fault has been made on all the securities in respect 
of which it is claimed.^ 

It will be seen from the foregoing observations how much 
the doctrine of consolidation has been modified ; and in 
iiddition it has been provided by the Conveyancing Act 1881 
{44 & 45 Vict. c. 41), section 17, with regard to cases in which 
the mortgages, or one of them, are or is made on or after 1st 
January 1882, and so far as no contrary intention is expressed, 
that a mortgagor seeking to redeem shall be entitled to do so 
without paying any money due under any separate mortgage 
made by him, or by any person through whom he claims, on 
property other than that comprised in the mortgage which he 
seeks to redeem. (See further as to Consolidation of Mort- 
gages, 2 Lead. Cas. Eq. 143-149.) 
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RUSSBL V. RUSSBL. 

(2 Lead, Cos. Eq. 76.) 
(1783—1 Bro. G, C. 269.) 

Here a lease had been pledged with the plaintiff by a 
person since bankrupt, and the plaintiff now brought his 
bill against the assignees for the sale of the leasehold 
estate. 

Decided: — That the deposit created a good equitable 
mortgage. 

Notes. — An equitable mortgage by deposit of title-deeds is 
now of common occurrence, but the above case is cited to 
shew that such a transaction is good, notwithstanding the 
4th section of the Statute of Frauds (29 Car. 2, c. 3) — ^a point 
which was previously, and with reason, much doubted. 

The principle indeed upon which equitable mortgages exist 
seems to be that they were allowed necessarily from the 
nature of the case — for a Court of Law could not assist a 
person who had pledged his deeds to recover them back, as 
the answer to such an action would have been that they were 
pledged, and that the party who pledged them had no right 
to them until he paid the money ; and again, if the person 
came into Equity to recover the deeds, he would have been 
told, under the maxim, " He who seeks equity must do 
equity," that he must repay the money before he could have 
the deeds. (See per Lord Abinger in Keys v. Williams, 
3 Y. & C. Exch. Cas. 55, 61.) 

The proper remedy of an equitable mortgagee by deposit 
simply, is foreclosure (James v. Jaw£s, L. R. 16 Eq. 153 ; 
42 L. J. Ch. 386) ; but if there is a memorandum containing 
an agreement to execute a legal mortgage, the mortgagee 
has a right to a sale ( York Union Bank v. Artley, 1 1 Ch. D. 
205). And it may be observed that in any foreclosure or 
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redemption suit the Court has, under the Conveyancing Act 
1881 (44 & 45 Vict. 41, sect. 25), full power to direct a sale 
on such terms as it thinks fit, including, if it thinks proper, 
the deposit in Court of a reasonable sum to meet the expenses 
of the sale, and to secure the performance of the terms (see 
Oldham v. StHnger, 51 L. T. 895 ; 33 W. R. 251). And if 
an equitable mortgage is by deed made since the Conveyancing 
Act 1881, the equitable mortgagee may exercise the power 
of sale conferred by that Act, but he can only convey the 
estate vested in him — that is, the equitable estate and not 
the legal estate (Be Hodaon ^ Hotoe, 35 Ch. D. 668 ; 57 L. J. 
Ch. 755). 

Foreclosure, redemption, &c., may now be obtained, if 
desired, by means of an originating summons in Chambers, 
under Order Iv. r. 5a. (See Indermaur's Manual of Practice, 
8th edit. 311.) 
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LB NEVE V. LB NBVB. 

(2 Lead, Cos, Eq. 175.) 
(174:7— Amh. 436.) 

Here lands in Middlesex were settled by a deed which 
was not registered. Many years afterwards they were 
settled on a second marriage, and the settlement was duly 
registered ; but the agent of the person taking the lands 
under the second settlement had notice of the former. 

Decided: — That the object of the Eegister Act being 
only [to secure subsequent purchasers and mortgagees 
against prior ^secret conveyances and fraudulent convey- 
ances, the former settlement should be preferred because 
of the notice, and that notice to an agent or trustee is 
notice to the principal. 



AGRA BANK (Limited) v. BARRY. 
(1874— L. R. 7 H. L, 135.) 

In this case, one Mr. Barry having borrowed money ta 
a large amount of his wife, who was executrix of her 
former husband, and being pressed by her to execute some 
security for the same, consented to give a legal mortgage 
on certain property of his in Ireland. A solicitor in 
England was employed to prepare the mortgage, and he 
asked Mr. Barry for the title-deeds, and Mr. Barry replied 
that they were at his residence at Lota, in Cork, and 
thereupon the mortgage was executed without their 
production. It afterwards turned out that the deeds had 
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been deposited by Mr. Barry with the Agra Bank by way 
of equitable mortgage, and the question in this case was 
which security should have priority. 

Decided: — That the legal mortgage had priority, as, 
though the absence of the deeds would primarily amount 
to constructive notice, yet that constructive notice was 
rebutted by the solicitor having inquired for the deeds, 
and a reasonable excuse having been given for their non- 
production. 

Notes on these two Cases, — ^An interest in property is often 
rendered subservient to a prior interest by reason of notice, 
where, if there bad been no such notice, the later interest 
would have had the preference. Notice may be either actual 
or constructive. Constructive notice is, in fact, only evidence 
of notice, the presumption of which is so violent that the 
Court will not allow of its being controverted ; and whatever 
is sufficient to put a person upon inquiry is constructive 
notice of everything to which that inquiry might have led ; 
thus absence of title-deeds may constitute constructive notice 
of some prior interest, but if their absence is satisfactorily 
accounted for it will not, as is shewn in the case given above 
of Agra Bank v. Barry, 

It would seem that if a person designedly abstains from 
inquiry for the purpose of avoiding notice, he will be affected 
with constructive notice notwithstanding. 

It should be mentioned that the mere fact of the registra- 
tion of a deed affecting land in a register county is not of 
itself notice. It has also been decided that a further charge 
is a conveyance requiring registration, and will be void as 
against a subsequent registered mortgage, not merely post- 
poned to it, so that it cannot be tacked to the first mortgage 
{Credland v. Potter, L. K. 10 Ch. App. 8; 44 L. J. Ch. 169). 

Notwithstanding that registration is not of itself notice, 
when a general search is admitted or proved, it is a rule 
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of evidence, or presumption, that the party s^rching was 
acquainted with all the contents of the register; but the 
purchaser may exclude that presumption by shewing that he 
has confined himself to a more limited search. 

It does not necessarily follow that notice to the solicitor of 
a party is equivalent to notice to him, as there is no such thing 
as a permanent office of solicitor ; and therefore in giving 
notice it is always desirable to give it direct, or in giving 
it to a solicitor to require him to get an acknowledgment 
from his client, whom it is desired to charge with notice 
{Saffron Walden Building Society v. Rayner, 14 Ch. D. 406 ; 
49 L. J. Ch. 465). 

The Conveyancing Act 1882 (45 & 46 Vict. c. 39), section 3, 
declares the law as to constructive notice to be as follows : — 
** A purchaser shall not fee prejudicially affected by notice of 
any instrument, fact, or thing, unless (1) it is within his own 
knowledge, or would have come to his knowledge il such 
inquiries and inspections had been made as ought reasonably 
to have been made by him ; or (2) in the same transaction 
with respect to which a question of notice to the purchaser 
arises, it has come to the knowledge of his counsel as such, or 
of his solicitor or other agent as such, or would have come to 
the knowledge of his solicitor or other agent as such, if such 
inquiries and inspection had been made as ought reasonably 
to have been made by the solicitor or other agent.'' As to 
the effect of this section, see 2 Lead. Cas. Eq. 230-238. 

With regard to registration under the Middlesex Registry 
Act, a will to be valid against subsequent purchasers must be 
registered within six months after the death of the devisor 
when he dies in Great Britain, or within three years after the 
death of the devisor when he dies on the seas or beyond the 
seas (7 Anne, c. 20). As regards Yorkshire prior to 1885, 
the rules as to registration of wills in the Korth and East 
Hidings were the same as in Middlesex (6 Anne, c. 35, 
sects. 1,14; 8 Geo. 2, c. 6, sects. 1, 15) ; and as to the West 
Hiding, the will had to be registered within six months if the 
devisor died in England, Wales, or Berwick-on-Tweed, and 
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within three years if he died elsewhere (2 & 3 Anne, c. 4, 
sect. 20). But as to the whole 6i Yorkshire since 1884^ a 
devise must be registered within six months of the death, 
and if that is not possible a notice can be registered within 
the six months, and if the will is registered within two years 
after the death the registration is to date back to the notice ; 
and unless this is done, the registration does not take effect 
from the death, but only from the date of actual registration ; 
and on intestacy, the heir may register an affidavit of in- 
testacy at the end of six months after the death (Yorkshire 
Registries Act 1884, sections 11, 12, 14). In Middlesex it 
is not necessary to register a will if the devisee is also heir- 
at-law. 

By the Vendor and Purchaser Act 1874 (37 & 38 Vict 
c. 78), section 8, where the will of a testator devising lands 
in Middlesex or Yorkshire has not been registered within the 
period allowed by law in that behalf, an assurance of such 
lands to a purchaser or mortgagee by the devisee, or by some 
person deriving title under him, shall, if registered before, 
take precedence of and prevail over any assurance from the 
testator's heir-at-law. 

As regards land in Yorkshire, the principle of the case of 
Le Neve v. Le Neve has no longer any effect, by reason of the 
Yorkshire Registries Acts 1884 and 1885 (47 & 48 Vict 
c. 54, sect. 14, and 48 & 49 Vict c. 26, sect. 4), which give 
to assurances and wills a priority according to the date of 
registration, that will not be lost by reason of actual or con- 
structive notice, except in cases of actual fraud. 

As regards the City and County of London, the registration 
of title to freeholds and leaseholds is now compulsory under 
the Land Transfer Acts 1875 and 1897 ; otherwise — upon a 
sale of freehold, and upon an assignment or sale of a lease or 
underlease, having at least forty years to run or two lives yet 
to fall in, and upon a grant of a lease or underlease for forty 
years or more, or for two or more lives — the purchaser or 
lessee does not get the legal estate in either freeholds or lease- 
holds, and as regards the latter will be considered as holding ^ 
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under an agreement only. As to the rest of England, regis- 
tration is purely voluntary; and as regards the whole of 
England, leases having less than twenty-one years to run or 
created for mortgage purposes cannot be registered. (As to 
these Acts generally, see Indermaur's Conveyancing, 526-546, 
or Williams* Real Property, 19th edit, part 7.) 
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BASSBTT V, NOSWORTHY. 

(2 Lead. Gas. Eq. 150.) 
(1673— ^ep. temp. Finch, 102.) 

The] bill was filed by an heir-at-law against a person 
claiming as purchaser from a devisee under the will of 
his ancestor, to discover a revocation of the will, and Jihe 
defendant pleaded that he was a purchaser for valuable 
consideration bond fide, without notice of any revocation. 

Decided : — That this plea was good, and upon proof of 
it the bill was dismissed. 

Notes. — ^This case proceeded upon the supposition that the 
plaintiff had a full legal title, and that he might have proceeded 
at law in an action of ejectment, endeavouring there to make 
out his case upon his own evidence. The case illustrates the 
force which Equity allows to the defence of " bond fide pur- 
chaser for valuable consideration without notice," so that 
even though the plaintiff had the legal estate, Equity, while 
exercising its auxiliary jurisdiction (i.e., pure Equity, as 
distinguished from concurrent law), refused to help the 
plaintiff. This principle is further illustrated by the cases 
of WalUoyn v. Lee (9 Ves. 24) and Heath v. Crealock (L. R. 
10 Ch. D. 22). 

The principle above enunciated should be carefully con- 
sidered together with the principle embodied in the maxim, 
" Where the equities are equal, the law shall prevail," as to 
which see Marsh v. Lee and notes, ante, pp. 109-111. 

But it must in connection with the above case be noticed 
that now Law and Equity are fused, and discovery is not 
peculiar to one Division of the Court more than to another, 
the principle of the decision is not fully applicable. This is 
shewn by the case of Ind v. Emmerson (12 App. Cas. 300 ; 
56 L. J. Ch. 989). That was an action of ejectment brought 
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by a devisee under a will against the defendant^ who was a 
purchaser from the testator's heir-at-law. The testator was 
a fee-simple owner, and was supposed to have died intestate ; 
and the defendant bought of his heir, and was in possession 
under that title. The plaiutiff now alleged that a will had 
subsequently to the sale been discovered under which he took 
the lands. The defendant pleaded (1) that he was in posses- 
sion, and (2) that he was a bond fide purchaser for value, and 
on this latter ground he resisted the giving of discovery. The 
House of Lords held that the defendant could not successfully 
resist discovery, for the action was not like a bill of discovery 
in aid of an action at Common Law, but was really an action 
of ejectment, and that, the discovery being only sought as an 
incident in the action, the plaintiff was entitled to it. 




A 



LEADING CONVEYANCING AND EQUITY CASES. 125 



DUKE OF ANCASTBR v, MAYER 

(1 Lead. Cos. Eq. 1.) 
(1786— ^ro. a a 454.) 

Decided : — That the general personal estate is primarily 
liable to the payment of the debts of the testator, unless 
exempted by express words or by necessary implication. 

Notes, — It may be useful to give here a short statement of, 
firstly, the order in which assets are applied in payment of 
debts ; and, secondly, when the general personal estate is not 
the primary fund for that purpose. 

Firstly, The order is as follows : — 

(1) The general personal estate of an intestate, or 

residuary personal estate of a testator, as shewn 
by the above case. 

(2) Real estate devised only for the particular purpose 

of paying debts. 

(3) Estates descended to the heir. 

(4) Real or personal property charged with the pay- 

ment of debts, and devised or specifically be- 
queathed, subject to that charge. 

(5) General pecuniary legacies jpro raid, including 

herein annuities, and also demonstrative legacies 
which have become general (Be Stokes, Parsons v. 
Miller, 67 L. T. 223 ; ^e Salt, Brothwood v. 
Keeling (1895), 2 Ch. 203 ; 64 L. J. Oh. 494 ; Be 
Boberts, 72 L. J. Ch. 38). ^ 

^ In 1 Lead. Cas. £q. 32 the order of the above two assets respec- 
tively numbered 4 and 6 is reversed, bat it is submitted that that is not 
correct, and that the order should be as stated above, as the case of 
Jie Bate (43 Ch. D. 600), which is quoted as the authority, has not been 
followed, as, indeed, is stated ; and, this being so, there seems no good 
reason for altering what has certainlj before Re Bate alwajs been 
considered the proper order. In Jie BobertSt $upra, it was held that 
Jie Bate is overruled, and the statement to that effect in 2 Seton on 
Judgments, 6th edit. p. 1673, was approved. 
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(6) Specific legacies (including demonstrative legacies 

which remain demonstrative) and real estate de- 
vised specifically or by way of residue, and not 
being at the time charged with debts. (See 
Hensman v. Fryer, L. R. 3 Ch. App. 420 ; 37 
L. J. Ch. 97 ; Lancefidd v. IggnMen, L. R. 10 Ch. 
* App. 136 ; 44 L. J. Ch. 203.) 

(7) Real and personal estate appointed by will under 

a general power of appointment. But where a 
general power of appointment over personalty 
is exercised by a general or residuary bequest in 
a will without the power being named, the per- 
sonalty so appointed is considered as ranking in 
class (1). (See Be Hartley, 69 L. J. Ch. 79.) 

(8) Paraphernalia of the widow of the deceased. 

(9) Property comprised in a donatio mortis causa. 

Secondly, The personal estate is not the primary fund for 
payment of debts in the following cases : — 

(1) Where it is exempted by express words. 

(2) Where it is exempted by testator's manifest inten- 

tion ; and on this point the fact that the testator 
has charged his real estate is not alone sufficient, 
but he must also have shewn that it was his 
purpose that the personal estate should not be 
applied. 

(3) Where the debt forming the charge or incumbrance 

is in its own nature real — e.g., a jointure. 

(4) Where the debt was not contracted by the person 

whose estate is being administered, but by some 
one else, from whom he or his vendor took it, as 
in the case of a mortgage created by an ancestor. 

(5) Where the debt is a mortgage debt or vendor's 

lien or any other equitable charge on land ; 
under the provisions of the Real Estate Charges 
Acts (17 & 18 Vict. c. 113, 30 & 31 Vict. c. 69, 
40 & 41 Vict. c. 34). 
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Under the Land Transfer Act 1897 (60 & 61 Vict. c. 65, 
Part I.), in the case of death on or after January 1, 1898, the 
real estate of a deceased person, other than copyholds, is to 
vest in his personal representatives, and is to be administered 
by them in the same manner, subject to the same liabilities 
for debts, costs, and expenses, and with the same incidents 
as if it were personal estate ; but it is expressly provided 
that this is not to alter or affect the order in which real and 
personal assets respectively are applicable* in or towards the 
payment of funeral and testamentary expenses, debts or 
legacies, or the liability of real estate to be charged with 
payment of legacies. 

As to the order in which debts are paid on a person's 
decease, see Indermaur's Manual of Equity, 5th edit. 133- 
137, and particularly observe the effect of section 10 of the 
Judicature Act 1875 (as interpreted in Re Leng, Tarn v. 
Emmerson (1895), 1 Ch. 652; 6.4 L. J. Ch. 468; Be Whit- 
aker, Whitaker v. Palmer, 1901, 1 Ch. 9; 70 L. J. Ch. C; 
and Me M'Murdo, 71 L. J. Ch. 691). 
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BRODIB V. BARRY. 
(1813—2 F. ^ B. 127.) 

Here property was bequeathed to a person who was 
testator's heiress to heritable property in Scotland, a 
disposition of which was made to another person by 
the will, but in a manner not conformable to the law of 
Scotland, so that it did not pass under the will. The 
question was whether the heiress should be allowed both 
to take the benefits given to her by the will, and also, 
as heiress, the property thus informally dealt with, or 
whether she should be put to her election. 

Decided : — That the Scotch heiress could not take both 
the benefits given her by the will, and the property 
which, being informally dealt with, would descend to 
her; but that she must elect between them. 



COOPER V. COOPER. 

(1874— Z. R. 7 H. L. 53 ; 44 L. J. Ch, 6.) 

The proceeds of an estate being given in trust as one 
Mrs. Cooper should appoint, she appointed the same to 
her three sons, her executors, &c., equally, subject to a 
power of revocation by deed. She never exercised this 
power of revocation ; but by her will and codicils, treat- 
ing herself as still having a disposing power over the 
said property, she gave it absolutely to the eldest of the 
three sons, and gave other benefits to the children of 
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the second son (he having in the meantime died leaving 
children), and also to the third son. This suit was 
brought to compel the third son, and the children of 
the second son, to elect between taking under the settle- 
ment or under the will and codicils. There was no 
contention as to the third son, who admitted that he 
must elect; but the children of the deceased son ob- 
jected to elect, on the ground that, they taking their 
parent's interest under the Statute of Distributions as 
next of kin, their rights were of an undefined and in- 
tangible nature, and not the subject of election. 

Decided : — That the Statute of Distributions is nothing 
but a will made by the Legislature for an intestate, and 
that (subject to the claims of creditors) the title of the 
next of kin is substantial and complete, and that the 
rights of these children of the second son were exactly 
the same as were the rights of the third son, and that 
they must elect. 

Notes on these two Cases. — ^The doctrine of Election may 
be defined as the obligation imposed upon a party to choose 
between two inconsistent or alternative rights or claims, in 
cases where there is a clear intention of the person from 
whom he derives one that he should not enjoy both (Inder- 
maur's Manual of Equity, 5th edit. 321). The above case 
of Brodie v. Barry is given here in preference to those of 
Noys V. Mordaunt and Streatfield v. Streatjield, set out in 
Messrs. White and Tudor's work (vol. 1, pp. 414, 416), as 
it forms a very simple and striking example of the doctrine, 
and it has been since followed in the case of Orrdl v. Orrell 
(L. R. 6 Ch. App. 302 ; 40 L. J. Ch. 539). The second case 
above given — viz., that of Cooper v. Cooper — is a modem 
case before the House of Lords^ in which the doctrine of 

I 
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election was much discussed; and it is important as carry- 
ing the doctrine of election a step further, and deciding that 
persons taking interests under the Statute of Distributions 
are subject to the doctrine of election in the same way as 
those through whom they claim would have been. It also 
points out^ as incidental to this decision, what really the 
Statute of Distributions is, and what is the nature of the 
interest of the next of kin under it. 

It is important to remember that when a person elects 
against an instrument — that is, refuses to give up his own 
property — ^he does not always absolutely forfeit the benefits 
given him by it, but only so, much thereof as will compen- 
sate the disappointed party. Thus, if a testator gives to A. 
£1000, and to B. a house of small value to which A. is 
entitled, and A. refuses to conform to the testator's will, 
he is only bound to give up so much of the J&IOOO as the 
house is worth, so as to compensate B. (See Streatfield v. 
Streatfield, 1 Wh. & Tu. 416.) 

An election need not necessarily be made in express words 
— it may be implied; but what will amount to an implied 
election is a question to be determined principally upon the 
circumstances of each particular case. And any acts to be 
binding on a person must be done with a knowledge of his 
rights, and also with the knowledge of the existence of the 
doctrine of election, and of his right to elect. (Indermaur's 
Manual of Equity, 5th edit. 329.) 

Where an infant has to elect, in some cases the period 
of election is deferred until after he comes of age. In other 
cases there has been a reference to chambers to in- 
quire what would be most beneficial to the infant, and in 
others an order has been made in which the Court has 
elected for the infant without a reference to chambers (Be 
Mmtagu, Faher v. Montagu, (1896) 1 Ch. 549 ; 65 L. J. Ch. 
372). The practice as to election by married women also 
varies, it having been sometimes held that there should be 
an inquiry what is most beneficial for them, and this must 
be taken to be the ordinary course of procedure. However, 
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in some cases it has been held that a married woman can 
elect, and even as to real property, without a deed acknow- 
ledged, upon the principle that to hold otherwise might be 
to permit her to commit a fraud ( Wildefi" v. Piggotty 22 Ch. 
D. 263; 52 L. J. Ch. 141). And of course this would a 
fortiori be so now, since the Married Women's Property 
Act 1882 (45 & 46 Yict. c. 75); but probably this statute 
has not altered the general practice of the Court with re- 
gard to acting in the case of a married woman who has not 
already elected, by directing an inquiry as just mentioned. 
It should also be observed that in consequence of section 
39 of the Conveyancing Act 1881 (44 & 45 Vict. c. 41), a 
married woman can, with the sanction of the Court, elect, 
even though the property to be given up may be settled 
on her without power of anticipation. 

With regard to lunatics, the practice is to direct an inquiry 
to be made in Chambers as to which is most beneficial for 
the lunatic, and the Court will then elect for the lunatic 
in accordance with the result of such inquiry (Be Earl Sefton, 
1898, 2 Ch. 378). 
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FLETCHER v. ASHBUBNEB. 

(1 Lead. Cos, Eq. 327.) 
(1779—1 Bro. C. C. 497.) 

Decided: — That it is an estabUshed principle that 
money directed to be employed in the purchase of land, 
and land directed to be sold and turned into money, are 
to be considered as that species of property into which 
they are directed to be converted ; and this, in whatever 
way the direction is given ; and therefore, in this case, 
that real estate having been ordered to be sold, it became 
personalty, and went accordingly. 



ACKBOYD V. SMITHSON. 

(1 Lead. Gas. Eq. 372.) 
(1780—1 Bro. a a 503.) 

Here the testator gave several legacies, and ordered his 
real and personal estate to be sold, his debts and legacies 
to be paid out of the proceeds arising from the sale, and 
the residue thereof he gave to certain legatees. Two of 
these residuary legatees died in the testator's lifetime; 
and this bill was filed by the next of kin of the testator 
claiming these lapsed shares, and the question was, whether 
such shares — being originally composed partly of real and 
partly of personal estate — belonged to the next of kin as 
being converted into personalty, or whether the part 
originally composed of real estate resulted as real estate, 
and therefore descended to the heir-at-law of the testator. 
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Decided : — That so far as the shares were originally con- 
stituted of personal estate they should go to the next of 
kin ; but so far as they originally consisted of real estate 
they should go to the heir-at-law. 

Notes on these two Cases, — " Equity looks on that as done 
which ought to be done." It is upon this maxim that the 
case of Fletcher v. Ashbumer proceeds, and that case, or more 
generally the whole doctrine of Conversion, forms indeed the 
best illustration of this maxim. Conversion has been well 
defined as " that change in the nature of property by which, 
for certain purposes, real estate is considered as personal, and 
personal estate as real, and transmissible and descendible as 
such." To effect a conversion it is necessary that the direction 
to convert should be imperative and not optional, and a direc- 
tion to convert at the request of certain parties will be held 
imperative, unless this provision is inserted for the purpose 
of giving a discretion to those parties. Conversion, when 
directed by a deed, usually takes place from the date of the 
deed {Griffiths v. Eicketts, 7 Hare, 311), but when directed by 
a will, from the date of the death of the testator (Beauderk v. 
Mead J 2 Atk. 167). Where a conversion depends on the 
exercise of a future option to purchase, the conversion takes 
place from the date of the exercise of such option, and until 
then the rents and profits go to the persons who were entitled 
to the property up to that time. Where a testator, after 
specifically devising property, agrees to sell it, or gives a 
person an option of purchasing it which such person.exercises, 
this operates to substantially revoke the prior devise; but 
where he has already agreed to sell it, or rendered it subject 
to an option of piu-chase, and then afterwards specifically 
devises it, the purchase-money takes the place of the estate, 
and goes in the same way as the estate would have gone. 
(See more fully Indermaur's Manual of Equity, 5th edit. 
362-366.) 

The case of Ackroyd v. Smithson is sometimes confused by 
students with that of Fletcher v. Ashbumer as simply deciding 
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the doctrine of conversion, and they are, chiefly for that reason, 
considered here together. Ackroyd v. Smithson is of course 
quite beyond the doctrine of conversion, and forms an instance 
of a resulting trust, shewing that where conversion by will is 
simply directed for a particular purpose, and the purposes of 
the conversion fail, there the property shall remain and go 
in its original state ; thus, if a testator devises property to 
trustees to sell and divide the proceeds between two persons, 
and they die during the testator's lifetime, the property 
remains in its original state, and if only one of the parties 
dies, as to his moiety there will be no conversion, but it will 
go according to its original quality; and the principle of 
this is, that where an estate is to be converted merely far a 
particular purpose^ and that fails, the Court will not infer an 
intention to convert for any other purpose. The reason of 
the decision is no doubt found mainly in the intention of the 
testator. Certainly it was the testator's design to convert 
his real estate into personalty out and out for the purposes 
of the will — that is, for the benefit of the residuary legatees 
— and there was a complete conversion as regarded them ; 
but when certain of the persons could not take, and the 
property must go, therefore, to some one else, it was impossible 
to infer a similar intention to convert in favour of the next 
of kin, whom the testator never had in contemplation. 
A chroyd v. Smithson is only on the point of a resulting trust 
in the case of real estate directed to be sold, and it was at 
first doubted whether the rule there established applied to 
the case of money directed to be laid out in the purchase of 
land to be settled upon trusts which either wholly or partially 
failed ; but it has now long been decided that it does so apply 
(Gogan v. Stevens, 1 Beav. 182). As regards the question as 
to the quality in which property results on failure of the 
objects for which conversion is directed, the student is 
referred to Indermaur's Manual of Equity, 5th edit 370- 
373. 

Following on the doctrine of Conversion comes that of 
Reconversion, which has been defined as ^Hhe notional (or 
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imaginary) process, by which a prior notional conversion is 
annulled and the notionally converted property is restored 
(in contemplation of law) to its original actual unconverted 
quality" (Snell's Principles of Equity, 13th edit. 195). Thus 
land is given upon trust to sell and pay the proceeds absolutely 
to A., and conversion here takes place ; but A. can say he 
prefers the land and will take the land— that is reconversion. 
If there are several persons interested in the subject-matter 
the further question arises, Can one reconvert without the 
consent of the other or others? — that is to say, firstly, land 
is directed to be sold and the proceeds paid to A. and B.; and^ 
secondly, money is directed to be laid out in the purchase of 
land for A. and B. : in these cases can A. elect to take his 
share in its original quality ; that is, can he reconvert without 
B. ? The answer is, that in the first case he cannot {Holloway 
V. Raddiffe^ 23 Beav. 163), but in the second he can {Seeley 
V. Jago, 1 P. Wma 389). As regards reconversion by 
operation of law, see Chichester v. Bickerstaff (2 Vern. 295) ; 
Indermaur's Manual of Equity, 5th edit. 378. 
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HOWE V. EARL OP DARTMOUTH. 

(1 Lead, Cos. Eq. 68.) 
(1802—7 Ves. 137.) 

Decided : — That it is a general rule that where personal 
property is bequeathed for life with remainders over, and 
not specifically, it is to be converted into the Three per 
Gents., subject in the case of a real security to an inquiry 
whether it will be for the benefit of all parties, and the 
tenant for life is entitled only upon this principle : thus 
wasting property is converted for the benefit of persons 
in remainder, and future interests for the benefit of the 
tenant for life. 

Notes, — ^The rule laid down in the case of Howe v. Earl of 
Dartmouth has been stated as follows: — "Where personal 
estate is given in terms amounting to a general residuary 
bequest, to be enjoyed by persons in succession, the inter- 
pretation the Court puts upon the bequest is that the persons 
indicated are to enjoy the same thing in succession ; and in 
order to effectuate that intention, the Court, as a general rule, 
converts into permanent investments so much of the per- 
sonalty as is not so invested, and also reversionary interests. 
The rule did not originally ascribe to testators the intention 
to effect such conversions except in so far as a testator may 
be supposed to intend that which the law will do ; but the 
Court, finding the intention of the testator to be that the 
objects of his bounty shall take successive interests in one 
and the same thing, converts the property as the only means 
of giving effect to that intention" (1 Lead. Cas. Eq, 77, 78). 

But the testator may by his will shew an intention that 
the property as it then exists shall be specifically enjoyed, 
and the Court rather leans in favour of this construction so 
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far as it is consistent with the decision in the above case. 
Where perishable, wasting, or reversionary property is given 
to persons in succession specifically ^ in the strict sense of the 
word, then there can be no reason for converting it ; and if 
an intention can be collected from the will, that property shall 
be enjoyed in specie, as it existed at the death of the testator, 
although the property be not, in a technical sense, specifically 
bequeathed, it will not be converted. The rule in the prin- 
cipal case will also not be applied if in the instrument there 
is to be found a sufficient indication of intention that it should 
not be. Thus an express direction for sale at a particular 
period, indicates an intention that there sho^ld not be any 
previous sale or conversion, so that an express trust to convert 
at the death of the tenant for life will entitle the tenant for 
life to specific enjoyment (Indermaur's Manual of Equity, 
5th edit. 71, 72). 

Where, under the rule in the principal case, a conversion 
ought to be effected by the trustees by reason of the property 
being invested in unauthorised securities, the tenant for life, 
even before conversion, will only be entitled to an income 
from the testator's death equal to 3 per cent. {Rowlls v. Bebb, 
1900, 2 Ch. 107 ; 69 L. J. Ch. 362) on what is subsequently 
ascertained to have been the then value of the property 
{Meyer v. Simonson, 5 De G. & S. 723). See further hereon 
Indermaur's Manual of Equity, 5th edit. 73, 74. 
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HOOLBY V. HATTON. 

(1 Lead. Cos. Bq. 865.) 
(1773—1 Bro. C. C. 389, n.) 

Lady Finch, by her iriSl, gave the plaintiff a legacy of 
£500, and afterwards, by a codicil, a legacy of £1000 ; 
and the question was, whether the last legacy alone 
passed, or the legatee should have both. 

Decided: — That the plaintiff was entitled to both 
l^acHCS ; but that if a legacy of the same amount is given 
twice for the same cause and in the same act, and in the 
same or nearly the same words, then it will not be double ; 
but where in different writings there is a bequest of equal, 
greater, or less sums, it is an augmentation. 

Notes. — Although it would appear from this case that if 
the legacies are given by different instruments, they will 
never be considered as a repetition, yet this is not quite so, 
for even then, if they are for the same sum and the same 
motive, the Court presumes that they are but a repetition, 
but both these circumstances must exist 

It is important to observe whether extrinsic evidence can 
be given to shew whether a testator intended a legacy to be 
by-way of augmentation or as a repetition, as, if so, the rules 
laid down in the above case might often be altered, and it 
is established on this point that, where the Court raises the 
presumption against double legacies, it will receive parol evi- 
dence to shew that the testator actually intended the double 
gift he has expressed, for that only rebuts the presumption 
of the Court, and supports the apparent intention of the 
will ; but where the Court raises no presumption, as where 
legacies are given by different instruments, it will not admit 
parol evidence to shew testator only meant the legatee to 
take one, for that would be to contradict the will (1 Lead. 
Oas. Eq. 875). 
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BX PARTE PYB. 

(2 Lead, Cos, Eq, 366.) 
(1811—18 Fes. 140.) 

Decided : — 1. That as a general rule, where a parent 
gives a legacy to a child, not stating the purpose with 
reference to which he gives it, he is understood to give a 
portion ; and in consequence of the leaning against double 
portions, if the parent afterwards advances a portion on 
the marriage of the child, the presumption arises that it 
was intended to be a satisfaction of the legacy either 
wholly or in part ; and this rule applies where a person 
puts himself in loco parentis. 

2. But no such presumption arises in the case of a 
stranger or of a natural child, where the donor has not 
put himself in loco parentisy unless the subsequent advance 
is proved to be for the very purpose of satisfying the 
legacy ; and therefore the legatee will be entitled to both. 



TALBOT V. DUKE OP SHREWSBURY. 

(2 Lead, Gas. Eq. 375.) 
(1714— iVec. Gh. 394.) 

Decided : — That if a debtor, without taking notice of 
the debt, bequeaths a sum as great as, or greater than, the 
debt, to his creditor, this is a satisfaction ; but it is not a 
satisfaction if it is bequeathed on a contingency, or if it 
be less than the debt. 
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CHANOBY'S CASE. 

(2 Lead. Gas. Eq. 376.) 
(1725 — 1 P. Wma. 408.) 

Testator, during his lifetime, and before making his 
will, gave his servant a bond for £100 for wages due. 
He afterwards made his will and bequeathed her £500, 
and directed that all his debts and legacies should be paid. 

Decided : — That the legacy was not here a satisfaction 
of the debt, because it was attended with particular cir- 
cumstances varying it from the common rule, for the 
testator had directed that all his debts and legacies should 
be paid. 

Notes on these three Cases. — ^These three cases are all autho- 
rities on, and illustrations of, the doctrine of Satisfaction, 
which may be defined as the making of a donation with the 
intention, expressed or implied, that it is to be an extinguish- 
ment of some existing right or claim of the donee (Inder- 
maur's Manual of Equity, 5th edit. 334). The first case 
given above is as to satisfaction of legacies by portions, and 
the two latter are as to satisfaction of debts by legacies. It 
is important to remember the great difference that exists in 
satisfaction in the case of portions on the one hand, and in 
the case of legacies to creditors on the other ; for in the first 
case Equity, leaning against double portions, is in favour of 
the satisfaction, so that where there is a legacy to, or a cove- 
nant to make a settlement on a child, and a subsequent 
advancement is made to such child, such advancement 
will be a satisfaction altogether if [of the same or a greater 
amount, and if of a less amount it will be a satisfaction 
pro tanto ; but in the second case it is just the opposite, 
for Equity will take hold of slight circumstances to rebut the 
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presumption of satisfaction that would otherwise arise. This 
is well exemplified by Ghaiicey^s Case, There the direction 
was that the testator's debts and legacies should be paid, but 
it has been recently held that a mere direction to pay debts, 
without adding the words " and legacies/' will equally be suffi- 
cient to prevent a satisfaction {Ee Hutshy Bradshaw v. Huish, 
43 Ch. D. 260 ; 59 L. J. Ch. 135). Another case that may 
be usefully referred to on the point is that of Clark v. Sewell 
(3 Atk. 96), and more particularly the recent case of Re Horlock, 
Calham v. Smith ((1895), 1 Ch. 516 ; 64 L. J. Ch. 325), the 
effect of which is that a legacy will never be a satisfaction of a 
debt, even though equal or greater in amount, unless by reason 
of a direction in the testator's wiU, or of the law, it is payable 
as a matter of right at as early a time as the debt is payable. 
Thus, as a legacy is strictly only payable after a year from the 
testator's death, it cannot satisfy a present debt unless directed 
to be paid at once. Indeed, in this class of cases satisfaction 
will never occur unless the legacy given to the creditor is 
equal bo, or greater in amount than, the debt, and in every 
possible respect equally beneficial, and also provided that no 
intention appears that it is not to be a satisfaction. 

If a debtor bequeaths to his creditor a legacy which would 
primarily operate as a satisfaction of the debt, and he then 
afterwards pays off the debt but does not alter his will, the 
doctrine of satisfaction still applies, and the legacy, if merely 
of the same amount as the debt, will not be paid, and if 
greater, only the difference will be paid (Be Fletcher, Gillings 
V. Fletcher, 38 Ch. D. 373 ; 57 L. J. Ch. 1032). 

The principle upon which the Covirt leans against double 
portions, is founded upon the idea that the parent or person in 
loco parentis fixes the amount of the portion or provision for 
the child, and that any benefit he afterwards gives is on 
account of the obligation which he would otherwise have dis- 
charged at his death, and this explains why the doctrine has 
no operation in the case of persons towards whom the testator 
occupied no such relationship. 

Satisfaction is sometimes styled ademption, and students are 
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apt to get confused between cases of ademption and satisfac- 
tion, a matter which has been well explained thus : '^ When 
the will is made first, and the settlement afterwards, it is 
always treated as a case of what is called ademption — ^that is to 
say, the benefits given by the settlement are considered to be 
an ademption of the same benefits given to the same child 
by the will. With reference to cases . . . . of a previous 
[covenant to settle] and a subsequent will .... it is now 
quite settled that there is no difference between the two cases 
beyond the verbal difference that the term satisfaction is used 
where the [covenant] has preceded the will, and the term 
ademption where the will has preceded the settlement. In 
substance there is no distinction between the principles 
applied to the two classes of cases" (Coventry v. Chichester, 
2 H. & M. 159). 

With regard to the admissibility of extrinsic evidence on the 
point of satisfaction, the rule against double portions is a pre- 
sumption of law, and, like other presumptions of law, may be 
rebutted by evidence of extrinsic circumstances. To vary or 
contradict the plain effect of a document where there is no 
presumption of law contrary to that effect, extrinsic evidence 
is not admissible ; but to confirm the plain effect of a document 
where there is a presumption of law contrary to that effect, 
such evidence is admissible. Circumstances may also be given 
in evidence to rebut the presumption of satisfaction, and shew 
that no satisfaction was in fact intended (Lacon v. Lacon (1891) 
2 Ch. 482 ; 60 L. J. Ch. 403). 
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LECHMEBE v. LECHMEBE. 

{2 Lead, Cos. Eq. 399.)* 
{inb—Cas, t Talb. 26.) 

By marriage articles Lord Lechmere covenanted to lay 
out £30,000 within one year after marriage in purchase of 
fee-simple lands in possession with consent of trustees, and 
settle the same as therein provided. The covenantor was 
seised of some lands in fee-simple at the time of his 
marriage ; and after his marriage he purchased some 
estates for lives, some reversionary estates in fee-simple, 
and after the year, and without the consent of the trustees, 
some fee-simple lands in possession. None of these 
properties were ever settled, but the covenantor simply 
died possessed of them, and the question was, whether 
these lands, or any and which of them, were to be taken 
as passing under the settlement by reason of the doctrine 
of performance, or whether they went to the heir-at-law. 

Decided : — (1) That the purchase made before the cove- 
nant could not go in performance of the subsequent cove- 
nant, as it could not have been so intended. (2) That 
the estates for lives, and reversionary estates in fee- 
simple, purchased after the marriage, could not go 
in performance of the covenant, not being fee-simple 
lands in possession within the meaning of the covenant. 
(3) That the purchase of lands in fee-simple made after 
the marriage, though not purchased within a year after 
the marriage, or with the consent of the trustees, or 
settled, must be intended to have been made in part 
performance of the covenant to lay out £30,000. 
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BliANDY V. WIDMORB, 

.(2 Lead. Cos, Eq. 407.) 
(1716—1 P. Wms. 323.) 

In marriage articles the intended husband covenanted 
to leave his wife £620 if she should survive him. He 
died intestate, and his wife's share, under the Statute of 
Distributions, exceeded £620. 

Decided: — That the wife was not entitled to have the 
£620 and her distributive share ; but that the distributive 
share must be taken as a satisfaction or performance of 
the covenant. 

Notes on the two Cases.— The doctrine of Performance, 
which is illustrated by the above cases, bears rather closely on 
that of Satisfaction ; but on a very short consideration of the 
subject, and a comparison of the cases on Satisfaction (see ante, 
pp. 139-142) with those above given on Performance, the dis- 
tinction will be obvious. That distinction has been stated to 
be that '^ Satisfaction implies £he substitution or gift of some- 
thing different from the thing agreed to be given, but equivalent 
to it in the eyes of the law, whUe in cases of Performance the 
thing agreed to be done is in truth wholly or in part performed." 
Lechmere v. Lechmere and Blandy v. Widniore exemplify the 
maxim, which is shortly stated as '^Equity imputes an in- 
tention to fulfil an obligation." It would appear, naturally, 
that where a covenant points to a future purchase of lands it 
cannot be presumed that lands of which the covenantor was 
seised at the time of the covenant were intended to be taken 
in performance or part performance of it, nor can it be pre- 
sumed that property of a different nature from that cove- 
nanted to be purchased was intended as a performance. But 
although by the settlement the consent of the trustee is re- 
quired, still the absence of that consent will not necessarily 
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prevent the presumption of performance from arising, if the 
other circumstances of the pvirchase are favourable to such 
presumption. 

It should be mentioned that it has been decided that 
although a distributive share on an intestacy will be taken 
as performance of a covenant, yet a gift by will of a sum 
of money as a residue will not so operate yer se, because it 
imports bounty. And where the covenant is not to pay a 
gross sum, but the interest of a sum of money for life, or 
a mere life annuity, the principle upon which Blandy v. 
Widmore was decided does not apply. This decision must 
also be carefully distinguished from the case of an actual 
debt being created in the lifetime of the covenantor. Thus 
in Oliver v. BricUand (3 Atk. 420) a husband covenanted 
to pay his wife a sum of money within two years, and he 
lived more than two years, but did not pay the money, and 
died intestate, and it was held that the widow was entitled 
to the amount covenanted to be paid, and also her distributive 
share. 



K 
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OUDDBB V. RUTTBR. 

(2 Lead, Cob, Eq. 416.) 
(1720—5 Vin. Ah. 630,i>Z. 21.) 

Decided : — That a bill in Equity will not lie for specific 
performance of an agreement to transfer a certain sum 
of South Sea Stock, for there is no difference between 
that and any other like sum of stock, and no damage 
occasioned by the non-performance of the agreement 
specifically, if the difference is paid. 



SBTON V. SLADB. 

(2 Lead. Cos. Eq. 475.) 
(1602—7 Vea. 265.) 

Here plaintiff had agreed to sell certain land to de- 
fendant, and it was understood that he should make a 
good title in two months, and defendant gave him a 
notice that if he did not do so he should insist on the 
return of his deposit, with interest. The plaintiff, how- 
ever, only delivered his abstract a few days before the 
expiration of the two months, which the defendant then 
received and kept without objection. 

Decided : — That the purchaser under the circumstances 
was not entitled to insist on time as of the essence of 
the contract, and so specific performance decreed. 



LESTER V. FOXOROFT. 

(2 Lead. Gas. Eq. 460.) 
{nO\—Golle8\ P. G. 108.) 

Here a certain parol contract had been made for the 
pulling down by the plaintiff of certain houses and the 
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building up of others, and the granting of a lease thereof 
to him, and he had, in pursuance and part performance 
of such parol contract, pulled down the houses and built 
some of the others. The plaintiff brought this bill for 
specific performance of the contract. 

Decided : — ^That the plaintiff was entitled to a decree 
for specific performance, notwithstanding the Statute of 
Frauds, because of the acts of part performance by 
him. 



WOOLLAM V. HBARN. 

(2 Lead, Cos. Eq. 513.) 
(1802—7 Ve8, 211.) 

Decided : — That though a defendant resisting specific 
performance may go into parol evidence to shew that by 
fraud the written agreement does not express the real 
terms, a plaintiff cannot do so for the purpose of obtain* 
ing specific performance with a variation. 

Notes on these four Gases. — These cases are placed together 
as all relating to the subject of specific performance. Cuddee 
V. Rutter plainly shews the nature of the contracts of which 
specific performance will be granted — viz., those for the 
breach whereof damages will not fully compensate ; for the 
idea on which that case proceeded was, that practically any 
quantity of the stock might be had on the market ; and it 
does not apply to shares which are limited in quantity, so 
that the Court has decreed specific performance of an agree- 
ment for the sale of a certain number of shares in a railway 
company {Duncuft v. Albrecht, 12 Sim. 199), and will do so 
in other cases of contracts relating to personal chattels, 
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where damages will not compensate (see Indermaur's Manual 
of Equity, 5th edit. 274, 275^ and see post^ p. 151, the pro- 
visions of the Sale of Goods Act 1893). 

The case of Seton v. Slade shews that though terms may 
not have been strictly complied with, yet specific perform- 
ance may be decreed. But in such a case the Court will 
take care to make proper compensation. And this prin- 
ciple of decreeing specific performance with compensation, is 
applied where the vendor seeks specific performance and 
has not exactly the interest he contracted to sell, but the 
difference is not material; though a purchaser cannot be 
forced to accept lands of a different tenure to what he 
contracted to buy, for this is not considered a matter for 
compensation. 

The decision in Lester v. Foxcroft is upon the ground 
that, after a person has been allowed to do acts in part 
performance of a contract, it would be a fraud on the part 
of the person who has allowed him to do such acts not to 
perform his part of the contract. Acts to be a part per- 
formance must be exclusively referable to the agreement, 
done with no other view than to perform it, and must be 
such that it would be a fraud on the part of the other 
person, after having allowed such acts to be done, not to 
carry it out. Such acts as part or even entire payment of 
purchase-money, delivery of abstract, and the like, are not 
sufficient part performance ; but letting a purchaser into 
possession is. The doctrine of part performance, ordinarily,, 
only applies to contracts for the sale and purchase of land, 
but there may be other cases in which the Court will apply 
the doctrine (McManus v. Cooke, 35 Ch. D. 681 ; 56 L. J, 
Ch. 662). 

There are also two other cases in which specific perform- 
ance of a parol contract will be decreed : and they are (1) 
where it is fully set forth by the plaintiff in his Statement 
of Claim, and admitted by the defendant in his Statement 
of Defence, and he does not insist on the statute as a bar \. 
and (2) where the agreement was intended to be reduced 
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into writing according to the statute, but that was prevented 
hy the fraud of the other party. 

With regard to the decision in Woollam v. Heam — that a 
plaintiff cannot get specific performance of a contract with a 
parol variation — ^though good as a general rule, yet it must 
be noted that there are three cases in which a plaintiff may 
so obtain specific performance with a subsequent parol vari- 
ation, and they are of similar nature to the three cases above 
stated, in which specific performance will be decreed of an 
originally parol contract — viz., (1) after part performance 
of the parol variation ; (2) where defendant sets up the 
parol variation, and plaintiff seeks specific performance with 
it ; and (3) where the parol variation has not been put into 
writing because of fraud. It will be seen that these cases 
are of an exactly similar nature to those above stated, in 
which specific performance will be decreed of an originally 
parol contract. The case also shews that though a plaintiff 
cannot generally get specific performance with a parol varia- 
tion, yet it is always open to a defendant to set up such 
a variation by way of defence, the reason being that the 
Statute of Frauds, although saying that an unwritten agree- 
ment as to the sale of land shall not bind, does not say that 
a written contract shall necessarily bind. Further, as a 
defence against proceedings for specific performance, parol 
evidence is admissible to shew that not only by fraud, but 
by mistake or even surprise, the written agreement does 
not contain the real terms, and such evidence may be given 
though it is actually in contradiction to the written contract 
(2 Lead. Cas. Eq. 622, 523, 530). 

The subject of specific performance of contracts should be 
kept distinct from that of specific delivery of chattels irre- 
spective of contract, a matter dealt with in the two next 
cases and the notes thereto. 
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PUSBY V. PUSBY. 

(2 Lead, Cos. JEq. 454.) 
(1684—1 Vem. 273.) 

The plaintiflF brought this bill for specific delivery up 
of a certain horn which in ancient times was delivered 
to his ancestors to hold their lands by. The defendant 
demurred to this bilL 

Decided : — That the demurrer must be overruled, and 
that the heir was entitled to the horn. 



DUKB OP SOMBRSBT v. COOKSON. 

(2 Lead, Cos. Eq, 455.) 
(1735 — 3 P. Wms, 389.) 

The plaintiff, as lord of a certain manor, was entitled 
as treasure-trove to an old altar-piece made of silver, 
remarkable for a Greek inscription and dedication to 
Hercules, and the defendant had obtained possession of 
the same. This suit was brought to obtain its delivery 
up in specie undefaced, and the defendant demurred. 

Decided: — That this demurrer must be overruled, and 
that the plaintiff was entitled to the altar-piece. 

Notes on these two Cases, — In the same way that the Court 
of Chancery has always only decreed specific performance of 
a contract when it was one for the breach whereof damages 
would not compensate, so the reason of the above decisions 
is that the chattel was of such a nature that the loss of it 
could not be fully compensated for by damages. There is. 
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however, one case in which Equity has always decreed spe- 
cific delivery of a chattel though of no peculiar value, and 
that is where there subsists some fiduciary relation between 
the parties. Specific delivery of a chattel might, however, 
to a certain extent, in later times have been obtained at 
Law, for by the C. L. P. Act 1854 (17 & 18 Vict. c. 125), 
sect. 78, the Court might, upon the application of the 
plaintiff in an action for the detention of a chattel, order 
that execution should issue for the return of the same wil^- 
out giving the defendant the option of retaining it upon 
paying the value assessed ; but a Court of Law under this 
enactment could only proceed to enforce the delivery by 
distringas, whilst a decree in Equity for specific delivery 
could always be enforced by attachment. This enactment 
was repealed by the Statute Law Revision Act 1883 (46 <fc 
47 Vict. c. 49), but the provision is substantially continued 
by Order XL VIII. rule 1. Also, by the Sale of Goods Act 
1893 (56 & 57 Vict. c. 71, sect. 52), it is provided that in 
any action for breach of contract to deliver specific goods 
sold the Court may, if it thinks fit, on the application of 
the plaintiff, by its judgment direct that the contract shall 
be performed specifically without giving the defendant the 
option of retaining the goods on payment of damages. Such 
judgment may be unconditional, or upon such terms and 
conditions as to damages, payment of the price, and other- 
wise as to the Court may seem just, and the application by 
the plaintiff may be made at any time before judgment. 
This enactment is in substitution for a former provision 
contained in the Mercantile Law Amendment Act 1856 
(sect. 2). 

It will be observed that the powers given as above men- 
tioned to the Courts of Law are quite irrespective of any 
special or peculiar value in the chattel. Under the Judi- 
cature Act 1873, any Division of the High Court of Justice 
can now give specific delivery of chattels, either under these 
Acts, or on the principle of special and peculiar value for- 
merly acted on by the Court of Chancery. 
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BYRE V. COUNTESS OP SHAFTESBURY. 

(1 Lead. Cos, Eq, 473.) 
(1722 — 2 P. Wms. 103.) 

The former Earl of Shaftesbury, by his will, gave the 
guardianship of his infant son to the plaintiff and two 
others since deceased, without expressing that it was to 
be to the survivor of them, and the plaintiff now prayed 
that the infant (who was in his mother's* custody) might 
be delivered up to him as his guardian. 

Decided: — ^That although the guardianship was only 
given to the three persons without saying "and to the 
survivors or survivor of them," yet the survivor — the 
plaintiff — should have it 

Afterwards, when the infant was of the age of fourteen 
years, his mother, the Countess, procured his marriage 
with one Lady Susannah Noel, without the consent or 
privity of the plaintiff, the guardian. 

Decided : — That the Countess was liable for a contempt 
of Court, although the marriage was in other respects 
proper. 

Notes, — There are properly six species of guardianship — 
viz. (1) By nature; (2) For nurture; (3) In socage; (4) By 
statute; (5) By appointment of the Court; (6) Ad litem. 
There is also guardianship by custom, and the quite obso- 
lete species of guardianship by election (see Stephen's Com., 
13th edit. vol. ii. pp. 289-294). 

The above is the leading case on the nature of the guar- 
dianship and the guardian's powers under the statute 12 
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Car. 2, c. 24. That Statute gives thefatlier^ the power by 
deed, or by his last will and testament, to appoint the 
custody and tuition of such of his children as at the time 
of his death are neither of full age, nor married, until 
they attain the age of twenty-one years, or during any less 
period. This power, however, does not apply to illegiti- 
mate children (Sleeman v. Wilson, L. K. 13 Eq. 36). This 
statute of course only gives the power to the father; but 
a stranger may to a certain extent appoint a guardian, for 
Buch an appointment will be effectual if there is a legacy 
to the father conditional on his giving up the guardianship, 
which legacy the father elects to take, as if he accepts the 
benefit, or commits the care of the children to the guardian 
nominated by the stranger, he will not afterwards be allowed 
to prejudice their interests by ihterfering to take them again 
into his custody (Indermaur's Manual of Equity, 5th edit. 
296, 297). 

And now, under the Guardianship of Infants Act 1886 
(40 & 50 Vict. c. 27), a mother has also a power of appointing 
a guardian to her children, and is herself under certain cir- 
cumstances constituted the guardian. Section 2 of that Act 
provides that, on the death of an infant's father (and in case 
the father died before 25th June 1886, then from that date), 
the mother, if surviving, shall be the guardian of such infant, 
either alone when no guardian has been appointed by the 
father, or jointly with any guardian appointed by the father, 
subject to this, that if no guardian has been appointed by the 
father, or if the guardian or guardians appointed by the 
father is or are dead, or refuses or refuse to act, the Court 
may, if it thinks fit, from time to time appoint a guardian or 
guardians to act jointly with the mother. Section 3 provides : 
(1) That the mother of any infant may by deed or will appoint 
any person or persons to be guardian of such infant after the 

1 The above statute gives this power to the father, whether he is of 
full age or not ; but now, as by the Wills Act 1837 (1 Vict. c. 26), an 
infant cannot make a valid will, he cannot appoint a guardian by will, 
but only by deed. 
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deaths of herself and the father, if such infant is then un- 
married, and when guardians are appointed by both parents 
they shall act jointly; (2) that the mother of any infant 
may by deed or will provisionally nominate some fit person 
or persons to act as guardian or guardians of such infant 
after her death jointly with the father ; and the Court after 
her death, if shewn to its satisfaction that the father is for 
any reason unfitted to be the sole guardian of his children, 
may confirm the appointment of such guardian or guardians, 
who shall thereupon be authorised and empowered to act as 
aforesaid, or may make such other order in respect of the 
guardianship as it thinks right. Section 7, however^ provides 
that the Court which pronounces a decree for judicial separa- 
tion, or a decree nisi or absolute for a divorce, may, by such 
decree, declare the parent by reason of whose misconduct the 
decree is made, to be a person unfit to have the custody 
of the children of the marriage, in which case that parent 
shall not on the death of the other be entitled as of right 
to the custody or guardianship of such children. As to the 
effect of such an order, see WeUey v. Wehley, 64 L. T. 839. 

By statute 2 & 3 Yict. c. 54 it was provided that judges 
in Equity might make orders, on petition, for the access of 
mothers to their infant children, and if such children were 
within the age of seven years for delivery of them into the 
mother's custody until attaining such age of seven years ; but 
no order was to be made under such provision in favour of a 
mother against whom adultery had been established. This 
statute is now repealed by the Infants Custody Act 1873 
(36 Vict. c. 12), which in lieu thereof provides (sect. 1) that 
the Court of Chancery may order mothers to have access to, 
or custody or control of, their children until they shall attain 
such age as the Court shall direct, not exceeding the age 
of sixteen. The exercise of this power is, however, a matter 
entirely in the Court's discretion {Re Besant, Besani v. Wood, 
12 Ch. D. 605; 48 L. J. Ch. 497). There is also now a 
wider provision on this subject in the Guardianship of Infants 
Act 1886 (49 & 50 Vict. c. 29, sect. 5), under which the 
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Court may on the application of the mother make such order 
as it thinks fit with regard to the custody of or access to any 
infant, and may vary such order from time to time. Under 
this provision it has been held that the Court has jurisdiction 
to order the delivery of an infant to the custody of its mother 
without fixing any limit of age (Re Witten, 57 L. T. 336). 

Provision is also made by the Divorce Act (20 & 21 Vict, 
c. 85, sect. 35) enabling the Divorce Court, in any divorce, 
judicial separation^ or nullity of marriage proceedings, to 
make such provision as it may deem just and proper with 
respect to the custody, maintenance, and education of the 
children, the marriage of whose parents is the subject of 
the proceedings. And by the Summary Jurisdiction (Married 
Women) Act 1895 (58 & 59 Vict. c. 39, sect. 5), it is pro- 
vided that on a magistrate making an order under that Act, 
which is to have the effect of a judicial separation between 
husband and wife, he may also give to the wife the custody 
of the children of the marriage up to the age of sixteen years. 

It is also provided by the Infants Custody Act 1873 
(36 Vict. c. 12, sect. 2) that no agreement in a separation 
deed for the father giving up the custody of his children 
to the mother shall be invalid, but the same is not to be 
enforced by the Court if it is of opinion that it will not 
be for the benefit of the infant or infants to give effect to 
it. Formerly the rule was that the father could not contract 
away the obligation with regard to his children thrown 
upon him by the law, unless he had been guilty of such gross 
misconduct as totally to unfit him to have their custody and 
control, when in fact the Court, on being applied to, would 
have deprived him of their custody {Swift v. Swifts 34 
Beav. 266). 

It has been held that an arUe-nuptial agreement made by a 
father, to have the children of the marriage brought up in a 
particular religion, cannot be enforced, since a father cannot 
abdicate his right to have his children brought up in accord- 
ance with his own religious views (Re Agar-Ellis, Agar-Ellis v. 
Lascelles, 10 Ch. D. 49 ; 48 L. J. Ch. 1). 
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STAPHiTON V. STAPILTON. 

(1 Lead, Cos. Eq. 223.) 
(1739—1 Atk. 2.) 

Decided : — ^That an agreement entered into npon a sup- 
position of a right, or of a doubtful right, though it 
afterwards appears that the right was on the other side, 
shall be binding, and the right shall not prevail against 
the agreement of the parties ; for the right must always 
be on one side or the other, and therefore the compro- 
mise of a doubtful ri^t is a sufficient foundation of an 
agreement. 

That where agreements are entered into to save the 
honour of a familj, and are reasonable ones» a Court of 
Equity will, if possible, decree a performance of them. 



GOBDON V. GORDON. 

(1816—3 Sicanst. 400.) 

Here there had been an agreement between two 
brothers for the settlement of the family estates, as the 
younger disputed the elder's legitimacy. At the time 
of the agreement, however, the younger brother was 
aware of a private marriage that had taken place, and 
this was not communicated to the other. The legitimacy 
of the elder brother was afterwards established, and, 
although some nineteen years had elapsed, — 

Decided: — That the agreement must be rescinded be- 
cause of the concealment by the younger brother of the 
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fact of the private marriage, and that it mattered not 
whether the omission to disclose it originated in design, 
or in an honest opinion of the invalidity of the ceremony 
and a want of obligation on his part to make the com- 
munication. 

Notes on these two Cases. — ^The rule as to family compromises 
is laid down in SnelVs Principles of Equity (13th edit. 458) 
thus: — "In order that a family arrangement may be sup- 
ported, there must be a full and fair communication of all 
material circumstances affecting the subject-matter of the 
agreement which are within the knowledge of the several 
parties, whether such information be asked for by the other 
party or not. There must not only be good faith and honest 
intention, but full disclosure ; and without full disclosure 
honest intention is not sufficient.'' 

StapilUm V. Stapilton is given in Messrs. White and Tudor's 
book as the leading case on this subject ; but the facts and 
decision in Gordon v. Gordon are also given above, as it is 
thought that case constitutes a more forcible illustration 
of the subject. 



158 AN EPITOME OF 



PBNN V. LORD BALTIMORE. 

(1 Lead. Cos. Eq. 755.) 
(1750—1 Ves. 444.) 

Here the plaintifE and defendant, being in England, had 
entered into articles for settling the boundaries of two 
provinces in America — Pennsylvania and Maryland — and 
the plaintiff sought a specific performance of the articles. 
The principal objection was that the property was out of 
the jurisdiction of the Court. 

Decided: — That the plaintiff was entitled to specific 
performance of the articles, for though the Court had no 
original jurisdiction on the direct question of the original 
right of the boundaries, the property being abroad, yet 
that did not at all matter, as the suit was founded on the 
articles, and the Court acted in personam. 

Notes. — The above case forms a good illustration of the 
well-known maxim or principle, " Equity acts in personam ; " 
a maxim which, indeed, shews the great difference in the 
jurisdiction of Equity to that of Law : thus at law the only 
remedy on a breach of contract was an action for damages ; 
but in Equity, as the Comi; acted in persona')/ ^ the party could 
always, when proper, be compelled to do the very act. So in 
this case, although the property was abroad, and therefore 
the Court really in respect of the property had no jurisdic- 
tion, yet, the parties being here, the Court was able to award 
the appropriate remedy, acting not at all on the property, 
but directly on the persons. See also Ewing v. Orr Etoing, 
10 App Ca. 453. 
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PBAOHBY V. DUKE OP SOMERSET. 

(2 Lead. Cos. Eq. 250.) 
(1824—1 Slra, 447.) 

Here the plaintiff was tenant of copyhold lands in a 
manor of which the defendant was lord. He committed 
acts of forfeiture by making leases contrary to the custom, 
without licence, and by felling timber, &c., and he now 
brought this suit, offering to make compensation and 
praying relief from the forfeitures. 

Decided : — That the plaintiff was not entitled to relief ; 
and that the true ground of relief against penalties is 
from the original intent of the case, where the penalty 
is designed only to secure money, and the Court can give 
by way of recompense all that was expected or desired. 



SLOMAN V. WALTER. 

(2 Lead, Gas, Eq, 257.) 
(1784—1 Bro, C. G. 417.) 

The plaintiff and defendant were partners in the Chapter 
Coffee House, and it had been agreed that defendant 
should have the use of a particular room when he wanted 
it, and the plaintiff gave a bond to secure this. Upon 
breach of the agreement, defendant brought an action for 
the penalty of the bond, and the plaintiff brought this 
suit for an injunction, and for the actual damage sus- 
tained by defendant to be assessed. 
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Decided : — That plaintiff was entitled to an injunction, 
and that the rule is, that where a penalty is inserted 
merely to secure the enjoyment of a collateral object, the 
enjoyment of the object is considered as the principal 
intent of the deed, and the penalty only as additional, 
and to secure the damages really incurred. 

Notes on these two Gases. — The relief given by the Court in 
the case of penalties and forfeitures furnishes a good illus- 
tration of the maxim, '* Equity regards the spirit and not 
the letter." The rule as to when Equity will relieve in such 
cases is well stated in the latter of the above two decisions, 
whilst the former shews an instance beyond the relief 6i 
Equity, viz., the forfeiture of an estate or interest as distin- 
guished from a penalty. It should be observed also that 
Sloman v. Walter shews that the jurisdiction of Equity as to 
relief against penalties, is not so limited as to extend only 
to those penalties intended to secure payment of a sum of 
money, as might appear from Peackey v. Duke of Somerset, 
but that it also extends to penalties to secure performance of 
some collateral act. 

Care must be taken to distinguish between a penalty and 
a sum which is really liquidated damages ; not that it follows 
that, because parties stipulate that a sum shall be paid on 
breach of a contract "as and for liquidated damages," the 
Court will always so consider the sum, for, notwithstanding it 
is so called, it may be a penalty in the disguise of liquidated 
damages (see Kemhle v. Farren, 6 Bing. 141). But where the 
simi stipulated to be paid is really and in fact liquidated 
damages, then the Court will not interfere. The question of 
liquidated damages or a penalty is, however, one very often 
most difficult to determine, and depends upon the construction 
of the whole instrument taken together (see Wallis v. Smith, 
21 Ch. D. 258; 52 L. J. Ch. 149). 

The doctrines of Chancery in giving relief in the case of 
penalties and forfeitures are not now peculiar to the Chancery 
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Division, but the same constr action will be followed in 
all the Divisions of the High Court (Judicature Act 1873, 
sect 25 (7) ). 

By the Conveyancing Act 1881 (44 & 45 Vict. c. 41), 
section 14, a right of re-entry or forfeiture under a lease is 
not enforceable until service on the lessee of a notice (speci- 
fying the breach; and if capable of remedy, requiring the 
lessee to remedy it ; and in any case requiring the lessee to 
make compensation in damages for the breach), and the lessee 
fails within a reasonable time to conform with the notice. 
It is only necessary that the notice should point out the 
breach and require it to be remedied, it need not also demand 
compensation {Loche v. Pearce (1893), 2 Ch. 271 ; 62 L. J. 
"Ch. 582). The Court has also, under the same provision, 
full power of granting relief against the forfeiture. This pro- 
vision does not, however, extend to re-entry — (1) for breach 
of a covenant against assigning or underletting, or (2) on 
bankruptcy or execution, or (3) for breach of the inspection 
covenant in a mining lease. With regard, however, to for- 
feitures for bankruptcy or execution, the Conveyancing Act 
1892 (55 & 56 Vict. c. 13), section 2, now provides that the 
forfeiture cannot be enforced for a year, and not at all if the 
lessee's interest is sold within the year; but this provision 
does not apply to a lease of agricultural land, or minerals, or 
public-houses, or furnished dwellings, or property as to which 
the personal qualifications of the tenant are of importance. 
Section 14 of the Conveyancing Act 1881 does not affect the 
law relating to forfeiture for non-payment of rent, as to 
which the Court of Chancery at an early date assumed juris- 
diction to give relief within six months, and by the Common 
Law Procedure Act I860 (23 & 24 Vict. c. 126, sect. 1), it is 
provided that in an action of ejectment similar relief may 
be given. 

The case of Barrow v. Isaacs (1891, 1 Q. B. 417; CO 
L. J. Q. B. 179) illustrates very strongly the principle laid 
down in Pea/^hey v. Duke of Somerset In that case the 
covenant was not to assign or underlet without licence, which 

L 
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was not, however, to be arbitrarily withheld, and there was 
a condition of re-entry on breach of such covenant. This, as 
has been noticed, is one of the covenants excepted from the 
relief that can be given onder section 14 of the Conveyancing 
Act 1881. Through forgetfulness an underletting was made 
without licence, but no harm was done to the lessor, and had 
the licence been applied for it could not have been withheld. 
Yet the Court of Appeal held the lessee had forfeited his 
estate, and that the forfeiture could not be relieved against. 

Where a person contracts to do or not to do an act, and, 
should he not conform to his contract, binds himself to pay a 
certain sum, it is not in his option to break his contract and 
pay the money. And even where there is no direct contract 
to do or not to do an act, but the party binds himself in a 
certain penalty should he not do it, or should he do it^ as 
the case may be, the rule is still the game, as a contract can 
be iu substance extracted from the whole instrument (London 
and Yorkshire Bank Limited v. Piitt, 56 L. J. Ch. 987 ; 
36 W. R. 135). 
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LANSDOWNB v. LANSDOWNB. 
(1730— 2 Jacob ^ Walker, 205.) 

In this case the plaintiflf, who was a son of the eldest 
brother of a decestsed intestate,, had a dispute with his 
uncle, a younger brother, respecting the right to inherit 
the real estate of the deceased. They referred the matter 
to a schoolmaster, who, acting on the axiom, " Land 
cannot ascend, but always descends," awarded in favour 
of the uncle (the younger brother). 

This bill was filed by, the son of the elder brother to be 
relieved. 

. Bedded : — That the plaintiff was entitled to relief, and 
decreed accordingly,, notwithstanding the maxim, Igrio^ 
rantia lec/is non excusat. 



EARL BEAUCHAMP v. WINN. 
(1873— Z,. i?. 6 ^< L. 223.) 

The late Earl Beauchamp and the defendant had 
entered into an exchange of property, including a certain 
warren of conies, both proceeding upon the belief that 
the Earl had only the right of warren over the lands, and 
that defendant had the right to the lands themselves. 
Subsequently the original lease was found, and the Earl 
considered that it passed to him not merely the right of 
warren, but the right to the land itself. This suit was 
commenced to rescind the. agreement for exchange as 
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being entered into in mutual ignorance and mistake. It 
was held by the judges that the words in the lease did 
not carry the soil, but only the right of warren : but had 
it been otherwise, relief might have been given to the 
plaintiff; and the following points on the subject of 
mistake were laid down : — 

1. Where in the making of an agreement between two 
parties there has been a mutual mistake as to their rights, 
occasioning an injury to one of them, the rule of Equity 
is in favour of interposing to grant relief. 

2. Although the parties have subsequently to the 
agreement dealt with the property, or other circumstances 
have intervened, so that it may be diflScult to restore them 
to their original condition, the Court will not, if a ground 
for relief is established, decline to grant such relief. 

3. The rule, Igiiorantia legis non excusat, though apply- 
ing where the alleged ignorance is that of a well-known 
rule of law, does Twt so apply where the mistake is of a 
matter of law arising Upon the doubtful construction of 
a grant. 

4. Acquiescence in what has been done will not be a 
bar to relief where the party alleged to have acquiesced 
has acted, or abstained from acting, through being igno- 
rant that he possessed rights which would be available 
against that which he permitted to be enjoyed. 

Notes, — A mistake as remediable in Equity may be de- 
fined as some unintentional act, or omission, or error, arising 
from ignorance, surprise, imposition, or misplaced confidence 
(Indermaur's Manual of Equity, 5th edit. 218) 

It is usually said that " Ignorantia facti excused^' but " Igno^ 
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rantia legis Tion excmat " ; but these two simple maxims do not 
at all adequately answer the question, When will Equity give 
relief in cases of mistake ? This is, indeed, a question rather 
difficult to answer properly in a short space ; but the law oh 
the subject seems to be as follows : — Mistakes may be divided 
into (1) Mistakes in matters of fact, and (2) Mistakes in 
matters of law ; and as to the latter no relief will be given, 
except when the mistake is one of title arising from ignorance 
of a principle of law of such constant occurrence as to be 
supposed to be understood by the community at large. The 
case of Lansdowne v* Lansdowne given above is on this ex- 
ception ; and even here the real reason of relief being given 
seems to be that the mistake is of such a kind that it gives rise 
to an almost irrebuttable presumption of undue influence, 
imposition, mental imbecility, siu-prise, or confidence abused, 
so that to some extent it may fairly be said that the exception 
is more apparent than real, that the mistake of law is not the 
foundation of the relief, but is the medium of proof to establish 
some other proper ground of relief. The rule of " Ignorantia 
legis non excusat " also does not apply where the mistake is of 
a matter of law arising upon some point of doubtful construc- 
tion, for the ignorance before a decision of what was the true 
construction, cannot deprive a person' of his right to relief. 
It is very different to a well-known rule of law (see Earl 
Beauchamp v. Winn, ante, p. 163). 

With regard to mistakes of fact, the mistake may be either 
unilateral or on one side only — in which case if relief is given 
it is more on the ground of surprise or fraud practised on the 
other party than strictly on the ground of mistake ; or it may 
be a mutual mistake on the part of both parties. In all cases, 
however, to entitle a person to relief, the fact on which there 
was the mistake must have been one material to the matter. 
Acquiescence in a mistake will deprive a person of any right 
to be relieved against it. In Earl Beauchamp v. Winn the 
alleged mistake had existed for more than sixty years, and it 
was argued in that case that the appellant was barred by his 
acquiescence, which might be implied from length of time, but 
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'it was decided tliat the ignorance of the appellant prevented 
any acquiescence on his part. 

The remedy given by the Court in cases of mistake is some- 
times rescission of the contract, and sometimes rectification of 
its terms. The general rule is that when a mistake is mutual 
the Court will rectify the instrument by substituting the 
terms really agreed on ; but when the mistake is unilateral 
then the remedy is rescission, though the Court may if it 
thinks fit to do so, in lieu of rescission, give the defendant the 
option of having the contract rectified, so as to make it in fact 
what the plaintiff intended it should have been (Indermaur's 
Manual of Equity, 5th edit. 220). 
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Exclusive Appointments, 21 

Executed Tbust : See Tbusts. 
Definition of, 61 
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Executors, 

No remuneration allowed to, 70 

Exceptions, 71 

Provisions of Land Transfer Act 1897 : 78 

If several, all must join in conveyance, 78 

But Executor need not join if he has renounced probate, 78 

Nor, being a Foreigner, if land in England, 78 

Conversion of terminable and reversionary property by, 136, 137 

Distinction between receipts of, and trustees, 81, 83 

Executory Interests : See Perpbtuitibs ; Accumulation. 

Must take effect within a life or lives in being, and twenty-one 

years, with a further period for gestation, if it exists, 23 
Provision of the Thellusson Act, 27, 28 
Effect of void direction to accumulate, 28, 29 
Provision of 40 k 41 Vict. c. 33 : 26 
Effect of this statute practically illustrated, 25 
Rule as to, distinct from rule as to contingent remainders, 25, 26 

Executory Trust: See Trusts. 
Definition of, 61 

Expectant Heirs, 

Bargains with, set aside on the ground of constructive fraud, 103- 

106 
Provisions of 31 Vict, c 4 : 104 
Recent extension of doctrine with regard to, 105 
Provisions of Money-lenders Act 1900 : 105, 106 
Decisions thereon, 106 

Extinguishment, 

Of rights of Commons, 10 
Of easement, 12 

F. 

Family Arrangements, 

Will be carried out by the Court, if reasonable, 156 

To be good, there must be a full disclosure on all sides, 157 

Father and Child : See Infants. 

Foreclosure, 

Is the proper remedy of equitable mortgagee, 116 

May be obtained by originating summons in Chambers, 117 

Forfeitures : See Penalties. 

Provisions of Conveyancing Act 1881, s. 14, as to, under leases, 161 
Provisions of Conveyancing Act 1892, s. 2 : 161 
Strict consequences in cases excepted, 161, 162 
For non-payment of rent not affected by s. 14 : 161 
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Fraud, 

Constructive, by reason of position of trustee, 70, 71 

On the husband's marital right, 90 

Exception to the rule laid down in Countess of Strathmore v. Bowes, 90 

Effect of Married Women's Property Act, 1882, with regard to, 91 

Constructive, by reason of confidential relationship, 101 

Rule as to such cases, 101, 102 

Principle on which rule exists, 101 

The rule is not applicable in the case of wills, 102 

Constructive in the ca:ie of bargains with expectants, 103-106 

Same relief formerly given to reversioners and remaindermen, 104 

Position now under 31 Vict. c. 4 : 104 

Recent extension of doctrine, 105 

Provisions of Money-lenders, Act 1900 : 105, 106 

Decisions thereon, 106 

G. 

General Beqoest, 

Made to one for life, and then over, of personal property, conver- 
sion ordered, 136, 137 

General Leoaoies, 

Abate for payment of debts before specific legacies, 125 

General Personal Estate, 

Usually the priiuary fund for payment of debts, 125 
When not so, 126 

Guardianship, 

Nature of guardianship under 12 Car. 2. c. 24 : 152, 163 

If given to several, belongs to survivor, 152 

Different kinds of, 152 

A stranger can practically, to a certain extent, appoint a guardian, 15B 

Mother has now power to appoint guardian, 153 

Provisions with regard to custody of children, 154, 155 

Effect of agreement by father as to, 155 

H. 

He who seeks Equity must do Equity, 93 

Heir, 

Can only be disinherited by necessary implication, 39 

Real estate converted for purposes which fail, results to, 132, 133 

I. 

Ignorantia facti exousat, 164 : See Mistake. 
Ignorantia legis non excusat, 163-166 : See Mistake. 
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Illusory Appointments, 21 

Illusobt Trust, 66 

Implication, 

Estates by, how they arise, 39 

Devise to heir-at-law after death of another person, gives latter a life 

estate by implication, 39 
Secus where devisee is not the heir, 39 
Reason of this, 39 
Estates by implication can only arise iu conveyance.s to uses, or by 

wUl, 39 
Of cross-remainderp, 89, 40 

Implied Trusts : See Trusts. 

Income, 

Gifts of, 41, 42 

Infants, 

Exercise by, of collateral power, 21 

Course where an infant has to elect, 130 

Different kindii of guardianship, 152 

Guardian may be appointed to, under 12 Gar. 2, c. 24 : 153 

Nature of such guardianship, 153 

Guardian may now also be appointed by mother, 158 

Provisions of 2 & 3 Vict. c. 64, 20 & 21 Vict. c. 86, 86 Vict. c. 12, 

and 58 & 59 Vict. c. 39 : 154, 155 
As to contract by father to resign custody of, 165 
Ah to contract by father as to religion in which to be brought up, 1 56 

Investments bt Trustees, 72 

J. 

Joint Owners, 

One cannot ordinarily restrain another from committing ordinary 
waste, 7 

Joint Tenancy, 

Id created by a gift to two or more simply, 56 
None, where purchase for a joint undertaking, 56 
Equity doefr not favour, 56, 57 
Maxims with regard to, 66 

None where purchase-money advanced in unequal shares, 50 
None in mortgages, 56 . ' 

Provisions of Conveyancing Act 1881, hereon, 66, 67 
None on a purchase b}* joint mortgagees of equity of redemption, 67 
But if property devised to partners jointly, they will be joint tenants, 
67 
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Joint Tenancy — (continued). 

When survivor trustee for representatives of deceased joint owner, 67 
Position as to partnership property, 57, 58 

Jus ACCBESOENDI, 

Inter merccUores pro heneficio commercii loeum nan hahet^ 56 
Prcefertur uUimce vUuntctHf 56 



Land Transfer Act 1897: 51, 78, 121, 122, 127 

Landlord and Tenant, 
Statutes hereon, 8, 161 

Lapse, 

Arises by death of devisee or legatee during testator's lifetime, 46 

How it may be prevented, 46 

Exceptions introduced by statute, 46, 47 

Effect of 33rd section of the Wills Act, 47 

No lapse where gift to two or more as joint tenants or to several as a 

class, 47 
What becomes of property comprised in a lapsed devise or bequest, 

47,48 
Distinction between, and ademption, 48 

Leaseholds, 

Generally as to distinctions between estates for years and at will, 1, 2 
Provisions of Agricultural Holdings Act 1883 : 2, 3 
Notice necessary before proceeding to take advantage of clause of 
re-entry in, 161 

Leoaoies : See Satisfaction. 

When vested, and when contingent, 52, 53 

If bequeathed "at," "if," or **when," usually contingent, 52, 53 
Not contingent because given for a particular object, 53 
Position when charged on land and legatee dies before date of pay- 
ment, 54 
If two of same amount given by same instrument, usually considered 

a repetition, 138 
But parol evidence admissible to show the contrary, 138 
But if by different instruments, usually considered an augmentation, 

138 
And here parol evidence not admissible to show the contrary, 138 

Legal Estate, 

Importance of having, 109, 110 

Where the equities are equal the law shall prevail, 110 • 
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LlENy 

Vendor's, for uapaid purchase-money, 79 

Vendor may lose his, by taking another security, but proof is on the 

purchaser, 79 
Vendor has lien, although the deed expresses that purchase-money is 

paid, 79 
Vendor's, is now primarily payable out of the land, 80 
Vendor's, may be classified as either an implied or a constructive 

trust, 80 

Lunatics, 

As to election by» 131 

M. 

Marital Rights^ 

Fraud on the husband's arises by secret conveyance by intended 

wife, 90 
Except in case of seduction, 90 
Former supposed exception in the case of settlement on children by 

former marriage, 91 
Effect of Married Women's Property Act 1882 on this subject, 91 

Mabriage, 

Conditions in restraint of, 107, 108 

Marriage Articles, 

Distinction between executory trusts in, and in willf!, 62 
If before marriage, and settlement afterwards, articles govern, 62 
Seeus if both after marriage, unless settlement expressed to be in 
pursuance thereof, 62, 63 

Married Women : See Equity to a Settlement : Separate Estate. 
For what debts her separate estate will be liable, 95-100 
Effect of separate estate clause and clause against anticipation, 

95-100 
As to judgment and execution against, 96-100 
What separate estate of, liable for her debts, 96-100 
Course where a married woman has to elect, 130, 131 

Maxims op Equity, 

Equality is equity, 56 
Equity follows the law, 61 
He who seeks equity must do equity, 93 
Once a mortgage always a mortgage, 110 
Where the equities are equal the law shall prevail, 110, 123 
Equity acts in personam^ 158 

Equity imputes an intention to fulfil an obligation^ 144 
Equity looks on that as done which ought to be done, 133 

M 
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Maxims of Equity — {continued). 

Equity regards the spirit and not the letter, 160 
Ignorantia factl exeiucUf 164 
Ignorantia ItgU non exeusat, 163-166 

Mistake, 

Generally as to, 164-166 

When acquiescence in, will bar claim to relief, 164, 165 

Definition of, 164 

Ignorantia fcicti excuaat, 164 

Ignorantia legis non excuwatj 163-166 

But mistake arising;: upon the doubtful construction of a griint will be 

relieved against, 165 
Division of, 165 

No relief usually in cases of mistakes of law, 165 
Exception, 165 

Of fact, as a general rule relieved against in Equity, 165 
Of fact of two kinds, 165 
May be unilateral or mutual, 165 
As to acquiescence in, 165 
The remedy in cases of, 166 

MONET-LKNDBBS AoT 1900 : 105, 106 

Monthly Tenancy, 

Proper notice to determine, 2 

MOBTGAGE, 

Estate formerly passed under a general devise, unless a contrary 
intention, 49 

But now under Conveyancing Act 1881 it goes to personal repre- 
sentatives, 50 

But otherwise now as regards copyhold land, 50 

Equitable, by deposit of title-deeds, notwithstanding Statute of 
Frauds, 116 

Principle upon which equitable mortgage allowed, 116 

Remedy of equitable mortgagee, 116, 117 

Mortmain, 

Legacy towards discharge of mortgage, bad, 30 

Early provisions as to, 30 

Provision of Act of 1888 as to, 31 

Further provisions of the Working Classes' Dwellings Act 1890 : 32 

Decisions on what constitutes an interest in land, 32, 33 

Distinction between, and superstitious uses, 33 

As to what are charitable trusts, 33 

Movable Effects, 

Owner of, for life, can be compelled to furnish inventory, 43, 44 
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Museum, 

How land may be given for benefit of, 32 

N. 
Notice, 

To be given to determine yearly tenancy, 2 

Person formerly charged with notice of vendor's lien, because 

receipt not indorsed on deed, but not so now, 79, 80 
Former settlement of land in Middlesex preferred, though not 

registered, because of notice, 118 
But otherwise now as regards land in Yorkshire, 120, 121 
Effect of not having deeds produced, 118, 119 
Either actual or constructive, 119 
What is constructive, 119 

Designedly abstaining from inquiry may amount to, 119 
Registration not of itself, 119 
To solicitor or agent, 120 
Provision of Conveyancing Act 1882 as to, 120 
As to registration in Middlesex, 120 
As to registration in Yorkshire, 120, 121 
Provision of Vendor and Purchaser Act 1874, s. 8, 121 
Effect of Land Transfer Acts 1875 and 1897, 121, 122 
Purchaser for valuable consideration without, 123 

o. 

Onoe a Moktoagb alwats a Mobtoaoe, 110 
Option : See Election. 

p. 

Paraphernalia, 

Liable for debts on deficiency of assets, 126 

Parks, 

How land may be given for, 32 

Parol Evidence : See Specific Performance ; Legacies ; Satisfaction. 

Parol Variation: See Specific Performance. 

Partners, 

Mode of conveyance when property purchased by, 57 

Patronage : See Right of Patronage. 

Penalties, 

When Equity will and will not relieve against, 159-162 
Maxim of " Equity regards the spirit and not the letter," 160 
Distinction between penalty and liquidated damages, 160 
The doctrines as to relief in case of, not now peculiar to Chancery 
Division only, 160, 161 
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Penalties — {continued). 

Provision of Conveyancing Act 1881, s. 14, with regard to for- 
feitures under leases, 161 
Provision of Conveyancing Act 1892, s. 2, with regard to for- 
feitures under lease , 161 

Pebformanoe, 

Covenant to purchase land, and land is purchased, 143, 144 
Generally as to, 143, 145 
Distinction between, and satisfaction, 144 
Equity imputes an intention to fulfil an obligation, 144 
Covenant to leave by will, and share under Statute of Distri- 
butions, 145 

Perishable Property, 

When a conversion will be ordered, 137 

Perpetuities, 

Rule against, 23 

Further restriction as to, accumulations, 23 

Generally as to, 23-29 

Exceptions from rule, 24 

Method of application of rule, 24 

Rule as to, is distinct from contingent remainder rule, 25, 26 

Rule applies only to legal limitations, 26 

A limitation by way of contingent remainder must not infringe rule 

as to, 27 
Rule of, does not apply to charities, 27 

Personal Annuity, 

Various peculiarities of, 44, 45 

Personal Estate, 

Effect of giving it to one and the ** heirs of his body," 43 
Or for Ufe, 43, 44 

General personal estate is the primary fund to pay debts, 125 
Except in certain cases, 126 

Distinction between bequest of specific personalty to one for life and 
then over, and of whole estate in that way, 136, 137 

Portion: 5ec "Satisfaction or Ademption." 

Not to be raised if the party dies, though in similar cases a legacy 
might be, 53, 54 

Powers, 

Excessive execution of, 18, 19) 20 

If execution excessive, part may be good, and excess only bad, 18, 20 

Equity will assist in case of defective execution, 18, 19, 20 

But not in the case of non-execution except in two cases, 18, 20 

Special power must be executed bondfidcj 18-21 
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FowEBS — (eontintied). 

Doctrine of ey pria with regard to excessive execution of powers, 20 

Of three kinds, 20 

Exercise by infant of collateral power, 21 

Greneral and special, 21 

As to perpetuities in case of, 21 

Illusory appointments under, 21 

Provisions of Conveyancing Acts 1881 and 1882 as to disclaiming or 
releasing, 22 

Liability of person purchasing under power of sale to see to appli- 
cation of purchase-money, 77, 78 

Pbboatobt Trusts, 
When created, 59 

Recommendation must be imperative, 59 
The subject and object of recommendation must be certain, 59 
Are properly styled express trusts, 59, 60 
Tendency of modem decisions, 60 

Pbbsobiption, 

Former law, and present position as to, 9, 10, 12 
Difference between, and custom, 9 

Prospect, 

Right to, cannot be acquired by prescription, 12 

Public Parks, 

How land may be given for benefit of, 30 

Purchase, 

By one person in the name of another, generally as to, 74-76 

As to admitting parol evidence hereon, 75, 76 

Such a purchase forms good instance of an implied trust, 76 

PUBCHASBB, 

His liability to see to application of purchase-money before statutes, 77 
Trustees' powers of giving receipt to, under 22 & 23 Vict. c. 35 and 

56 & 57 Vict. c. 53 : 77 
This latter Act retrospective, 77 
Provision of Land Transfer Act 1897, s. 2 : 78. 
As to discovery against purchaser without notice, 123, 124 

R. 

Receipts Bt Tbustbbs, 81, 84: See Tbusteb; Executobs. 

Rkcokvbbsion, 

Definition and instance of, 134, 135 

Reqistbation in Middlesex ob Yobkshibe, 
Generally as to, 118-122 



182 INDEX. 

Bboistbation in Middlbbkz or Torkbhibe — {continued). 

Is not of itself notice, 119 

A further charge is a conveyance requiring registration, 119 

Where a general search is made it is a presumption of notice 
received, 119, 120 

Time for registering wills, 120, 121 

Not necessary to require will to be registered when devisee also heir- 
at-law, 121 

Provision of Vendor and Purchaser Act 1874 thereon, 121 

Great importance of registering in Yorkshire, 121 

RioiBTRATiON OF TiTLB UNDKB Land Tranbfbb Acts 1875 and 1897 : 
121, 122 

Bbligion, 

Father cannot relinquish his right to have his children brought up 
in his own, 155 

Rbmaindebmen, 

Formerly entitled to same relief as expectant heirs, 104 
Statute of 81 Vict. o. 4, as to. 104 

Rbnbwal of Lbabb, 

Trustee renewing in his own name, a constructive trustee of renewed 
lease, 70 

Rbnt, 

Court will relieve against breach of covenant for payment of, 161 

Rbbiduabt Bbqubbt, 

To one for life and then over, conversion ordered, 136, 137 

Rbbiduabt Dbvibb, 

Remains in effect specific notwithstanding the Wills Act, 126 

Rbbionation Bondb, 14 

Rbbultino Tbubts : See Tbcsts. 

Rbvbbbionabt Pbopbbtt, 

Conversion of, by trustees, 136, 137 

Former rule as to sale of, and statutory provision, 104 

Rbvbbbionbbs, 

Formerly entitled to same relief as expectant heirs, 104 
Statute of 31 Vict. c. 4, as to, 104. 

BiOHT of Common : See Commons. 

RiOHT OF PaTBONAQB, 

Generally as to, 13, 14 

Transfer of, now to be registered, 13 

RiOHT OF Wat : See Eabembntb. 
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RuLB IN Shelley's Case, 
Terms and meaning of, 34 
Applies to equitable estates, 34 

But not when one limitation legal and other equitable, 34 
Has no application where devise is for a term of years, 35 
Has no application to personalty, but a rule exists similar to it, 35 
Mode of settling personal estate to avoid this, 35, 86 

Rule in Wild's Case, 
Terms of, 37 
Reason, 87 

Is of a flexible character, 37 
Does not apply to personalty, 38 

s. 

Satisfaction ob Ademption, 

Of legacy to child occurs if money afterwards advanced, 139 

But not in the case of a stranger, 139 

Of debts by legacies, 189, 140, 141 

Definition of, 140 

Equity leans against double portions, 140 

But does not favour presumption of satisfaction of debts by legacies, 

140,141 

Principle upon which the doctrine of satisfaction or ademption exists, 

141 
When the doctrine is styled "Satisfaction,*' and when *' Ademption," 

141, 142 

As to the admissibility of extrinsic evidence, 142 

Distinction between, and performance, 144 

SOHOOLHOUSB, 

How land may be given for the benefit of, 30 

Sepabatb Estate, 

Effect of separate use clause and of clause against anticipation, 95, 100 

No personal decree can be made against a married woman, 96 

For what debts liable, 96-100 

Married woman cannot be made a bankrupt, even though she may 

have separate estate, unless she is carrying on a trade apart from 

her husband, 97 
Power of Court to remove anticipation clause, 98, 99 

Settlement, 

Of personal property, 35 

Shellet*s Case, 
The rule in, 34 

The rule in, applies to equitable as well as legal estates, 34 
But it does not apply where one limitation legal and the other 
equitable, 34 
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Shkllbt'8 Cask — {continued). 
Meaoing of the rale in, 34 

Has no application where devise is for a term of years, 85 
Has no application to personalty, but there is a mle somewhat 

MuJogons, 85 
Mode of settling personal estate to avoid this, 85, 86 

SiMONT, 

Definition, 18 

Sale of next presentation, incumbent being in extremis, not bad, 13 

But bad if living actually vacant, 13 

A person may purchase an advowson to present himself, but not 

next presentation, 13 
Resignation bonds, 14 

SOLIOITOB, 

Appointed executor with power to charge, must not attest will, 71 
Gifts and sales to, by client, 162 

Spboifio Delivbbt of Chattels, 
When decreed, 150, 151 
Will be decreed, though of no peculiar value, if fiduciary relation 

subsist, 151 
Powers given to Common Law Courts, and how different from the 

powers in Equity, 151 
Position as to, under Judicature Act, 1873 : 151 

Spbcifio Legaot, 

Liable to ademption, 48 

If subject of, pledged, legatee entitled to have it redeemed, 48 

Spbcifio Fbbfobmanoe, 

Generally as to, 146, 149 

Court ikHU not decree specific performance of a contract for the sale 

of stock, 146 
May be decreed notwithstanding terms not strictly observed, 146 
Of parol contract decreed after acts of part performance, 147, 148 
The Court will decree specific performance of a contract for the sale 

of railway shares, 147 
Also in other cases when damages will not compensate, 147, 148 
When the decree will be with compensation, 148 
Nature of the acts of part performance, 148 
^ When plaintiff may obtain decree with parol variations, 149 
Defendant may go into parol evidence, in resisting, 149 
But plaintiff cannot usually do so, 149 
Fraud or mistake may be shown as a defence to, 149 
Of contract relating to land abroad may be enforced here, for Equity 

acts in persona^ 158 
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Statutes : 

7 Ed. 1, St. 2 (De Religiosis), 30 

15 Rich. 2, c. 5 (Mortmain), 30 

27 Hen. 8, c. 10 (Statute of Uses), 15, 17 

43 Eliz. c. 4 (Charities), 33 

12 Car. 2, c. 24 (Guardianship), 153 

29 Car. 2, c. 3 (Statute of Frauds), 116 
2 & 3 Anne, o. 4 (Registration), 121 

6 Anne, c. 35 (Registration), 120 

7 Anne, c. 20 (Registration), 120 

4 Geo. 2, c. 28 (Landlord and Tenant), 3 

8 Geo. 2, c. 6 (Registration), 120 

9 Geo. 2, c. 36 (Mortmain), 31 

11 Geo. 2, c. 19 (Landlord and Tenant), 3 

39 & 40 Geo. 3, c. 9a (Thellusson Act), 27, 28 
9 Geo. 4, c. 94 (Resignation Bonds), 14 

1 Wm. 4, c. 46 (Illusory Appointments), 21 

2 & 3 Wm. 4, c. 71 (Prescription Act), 10, 12 

1 Vict. c. 26 (Wills Act), 24, 46, 163 

2 & 3 Vict. c. 54 (Infants), 154 

17 & 18 Vict. c. 113 (Locke King's Act), 126 

17 & 18 Vict. c. 125 (Common Law Procedure Act 1854), 151 * 

19 & 20 Vict. c. 97 (Mercantile Law Amendment Act 1856), 88, 151 

20 & 21 Vict. c. 57 (Married Women), 93 
20 & 21 Vict. c. 85 (Divorce Act), 155 

22 & 23 Vict. c. 85 (Lord St. Leonards' Act), 77 

23 & 24 Vict. c. 126 (Common Law Procedure Act 1860), 161 
25 & 26 Vict. c. 89 (Companies), 30 

30 & 31 Vict. c. 69 (Locke King's Amendment .Act), 80, 126 

31 Vict. c. 4 (Reversioners, &c.), 104 
36 Vict. c. 12 (Infants), 164, 156 

36 & 37 Vict. c. 66 (Judicature Act 1873), 6, 87, 151, 161 

37 & 38 Vict. c. 37 (Powers' Act 1874), 21 

37 & 88 Vict. c. 78 (Vendor and Purchaser Act 1874), 110, 121 
. 38 & 39 Vict. c. 77 (Judicature Act 1875), 127 

38 & 39 Vict. c. 87 (Land Transfer Act 1875), 110 

40 & 41 Vict. c. 33 (Contingent Remainders' Act 1877), 25 

40 & 41 Vict. c. 34 (Locke King's Acts Amendment Act), 80, 126 

44 & 45 Vict. c. 41 (Conveyancing Act 1881), 20, 50, 56, 79, 98, 115, 
117, 131, 161, 162 

45 & 46 Vict. c. 38 (Settled Land Act 1882), 7, 72, 99 

46 & 46 Vict. c. 39 (Conveyancing Act 1882), 22, 24, 120 

45 & 46 Vict. c. 75 (Married Women's Property Act 1882), 91, 94, 
^6, 131 

46 & 47 Vict. 0. 49 (Statute Law Revision Act 1883), 151 
46 k 47 Vict. c. 61 (Agricultural Holdings Act 1883), 2, 3 
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Statutes — {continued), 

47 & 48 Viot. c. 54 (Yorkahire Registries Act 1884), 121 

48 & 49 Vict. c. 26 (Yorkshire Registries Act 1885), 121 

49 & 60 Vict. c. 27 (Guardianship of Infants Act 1886), 153, 154 
60 & 51 Viot. c. 73 (Copyhold Act 1887), 50 

51 & 52 Vict. c. 42 (Mortmain Act 1888), 31, 32, 33 

53 & 54 Vict. c. 16 (Working Classes' Dwellings Act 1890), 30, 32 
63 & 54 Vict. c. 39 (Partnership Act 1890), 57 

54 & 65 Vict. 0. 73 (Mortmain Act 1891), 32, 33 

55 & 56 Vict. c. 13 (Conveyancing Act 1892), 161 

55 k 56 Vict. c. 58 (Accumulation Act 1892), 29 

56 & 57 Vict. c. 53 (Trustee Act 1893), 72, 77, 78, 82, 84 

56 & 57 Vict. c. 63 (Married Women's Property Act 1893), 96, 99 

56 & 57 Vict. c. 71 (Sale of Goods Act 1893), 151 

67 & 58 Vict. c. 46 (Copyhold Act 1894), 50. 

58 & 59 Vict. c. 39 (Summary Jurisdiction (Married Women) Act 

1895), 155 
69 & 60 Vict. c. 36 (Judicial Trustee Act 1896), 71 

60 & 61 Vict. c. 65 (Land Transfer Act 1897), 61, 78, 121, 127 

61 & 62 Vict. c. 48 (Benefices Act 1898), 13 

63 & 64 Vict. c. 51 (Money-lenders Act 1900), 106, 106 

Superstitious Use, 

Distinguished from Mortmain, 83 

Suretyship, 

' Contribution in Equity founded on general justice and not on implied 

contract, 87 
Surety entitled to enforce contribution, although ignorant that there 

were no co-sureties, 87 
At Law contribution was founded on contract, 87 
Different effects of insolvency at Law and in Equity, 87 
Provision of Judicature Act 1873 : 87, 88 
Contribution against representatives of a deceased surety, 88 
Right of sureties who pay principal's debt, 88 
Discharge of surety, 88 
Provision in the Rules of Court of 1883 as to course to be taken by one 

or more sureties when sued without other or others, 88 
When right of surety to claim contribution from co-surety arises, 

88,89 

Survivorship, 

None in joint undertakings, 65, 56 

None in purchases when money advanced in unequal shares, 56 

None in mortgages, 56 

Maxims on the subject, 56 

Provision of Conveyancing Act 1881 : 56 

Does exist if property devised to partner, 67 
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T. 

Taoking, 

Doctrine of, 109-111 

Third mortgagee who advanced without notice of second may buy in 

first mortgage and tack, 109, 110 
Judgment creditor cannot tack, for he did not lend his money on 

security of the land, 109, 110 • 

First mortgagee lending further sum on a judgment may tack against 

mesne incumbrancer, 109, 110 
Exemplifies maxim that where the equities are equal the law shall 

prevail, 110 
Abolished by the Vendor and Purchaser Act 1874, but revived by 

Land Transfer Act 1875 : 110 
Distinction between, and consolidation of mortgages, 111, 112 
Mortgagee selling after mortgagor's death not allowed to retain 

surplus towards another debt, 111 

Tenancy at Will, 

May arise by simply letting premises and reserving a compensation 

accruing de die in diemj 1 
Rule for determining when tenancy at will and when for years, 1. 

Tbnanot vbom Yrab to Year, 

On a general letting, is implied on payment of a yearly rent, 1 

Or on a general letting at a yearly rent, though payable half-yearly 

or quarterly, 1 
The Courts lean to a tenancy from year to year in preference to a 

tenancy at will, 1 
Proper notice to determine, 2 

Tenanot in Common : See Joint Tbnanct. 

Equity leans towards, in preference to joint tenancy, 55-68 

Thellusson Aot, The, 27, 28 

Tbubt Estate, 

Would formerly pass under a general devise tmless a contrary 

intention, 49 
What would be a contrary intention, 49 
Constructive trust would pass under general devise, or under a devise 

of trust estates, 49 
Alteration of the law hereon by Conveyancing Act 1881 : 50 
Provision of Copyhold Act 1894 : 50 
Provision of Land Transfer Act 1897 : 51 

Trusts : See Trustee ; Voluntary Conveyances or Trusts. 
How the modern doctrine of uses and trusts arose, 15, 16 
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TBU8T8 — {continued). 
Precatory, 59, 60 

Trust property formerly passed under a general devise, 49 
But now goes to the personal representative nnder Conveyancing 

Act 1881 : 60 
But otherwise now as regards copyhold trust property, 50 
Executed and executory, 61 

Illustration of maxim that Equity follows the Law, 61 
Distinction between trusts executory in marriage articles and in 

wills, 62 
Illustration thereof, 62 
Rule as to voluntary trusts, 64-67 

Though voluntary, cannot be revoked unless for creditors, 66 
If purchase made and conveyance taken in a stranger's name, 

resulting trust arises, 74-76 
Unless certain relations exist, 74 

Purchase by a husband in name of himself and wife, 75 
Parol evidence admissible to contradict resulting trust, and generally 

as to admission of parol evidence, 75, 76 
Constructive, in case of vendor's lien, 80 

Tbusteb; See Trusts. 

Cannot generally purchase from eettui que triutf 68 

But may when cestui que trust is sui juris and has discharged him, 68 

Practically he can only safely purchase under order of Court, 69 

Cannot renew lease for his own benefit, 70 

Must not make any advantage out of trust, 70 

No remuneration allowed to, 70 

Exceptions to rule, 71, 72 

When he, being a solicitor, may act and make his charges, 71, 72 

What investments he can make by statute, 72 

Position of, as regards advancing money on mortgage, 72 

Liability if he neglects to invest, 73 

Can now give valid receipts for all moneys payable to him under his 

trust, 77 
If vendor, need not now attend appointment to complete, 80 
Not liable for a co-trustee's receipts apart from him, 81, 82 
But must not let money remain in his hands, 81, 82 
His liability as regards acts of agents, 82, 83 
Distinction between receipts of trustees and executors, 83 
Not generally able to delegate his powers, 83 
Acquiescence in breach of trust discharges, 84 ^ 

Not bound to answer inquiries as to incumbrances, 85 
If he chooses to, he must answer honestly, 85 
Estoppel of, 85, 86 
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Uses : See Trusts. 
Statute of, 15 
Use upon a use, 15 

How the modern doctrine of uses and trusts arose, 15 
Objects in originally conveying land to uses, 15 
Objects of Statute of Uses, 15 
Effect of that statute, 15, 16 
Effect of grant, " Unto and to the use of A," 16 
Conveyances which operate only over the use, 16 
Conveyances which operate by transmutation of possession, 17 
Whether Statute of Uses applies to devises, 17 

V. 
Vendor's Lien : See Lien. 

Vested Leoaot: iSee Legacies. 

Voluntary Conveyances or Trusts, 
Generally as to, 64-67 
Distinction between a creation of a trust and an informal attempt to 

dispose of property, 64, 65 
Cannot be revoked, QQ 
Except when for creditors, 66 

When sought to be set aside, onus of proof lies on person taking 
benefit, 67 

w. 

Waste, 

Tenant in tail not punishable for, 4 

The rights of tenants for life as to, 4, 5 

Definition of, 5 

Is either voluntary or permisKive, 5 

Or legal or equitable, 5 

Statement of the liability of different owners for 5, 6 

Ameliorative waste, 6 

Principle upon which Equity always relieved in the case of equitable 

waste, 6, 7 
Provisions of the Judicature Act 1873 as to equitable waste, 6, 7 
Provisions of Settled Land Act 1882 as to, 7 
By one of several joint-owners, 7 

Wasting Ppoperty, 

When a conversion will be ordered, 136, 137 

Weekly Tenancy, 

Proper notice to determine, 3 
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Whebb the EQUims abb iqual the Law shall prevail, 110, 123 

WiLD*8 Case, 

The Rale in, and generally as to, 37, 38 

Working Classss* Dwellings Act, 1890 : 30, 32 



Tear to Tear, 

Distinction between tenancy from year to year and at will, 1, 2 
Notice to be given to determine tenancy from year to year, 2 

ToRKSHiRE Registries Aot 1884 and 1885 : 121 
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Aldred's Contract Law. 

Questions on the Law of Contracts. With Notes to the Answers. Founded on 
"Anson,'* " Chitty," and "Pollock." By Philip Foster Aldred, D.C.L., 
Hertford College and Gray's Inn. In crown 8vo. 1882. 

Argles' Foreign Mercantile Laws and 

Codes in Force in the Principal States of 
Europe and America. 

By Charles Lyon-Caen, Professeur agr^g^ k, la Facult<5 de Droit de Paris ; 
Professeur It Tficole libre des Sciences politiques. Translated by Napoleon 
Argles, Solicitor, Paris. In 8vo, price 2J., sewed. 1877. 

Attenborough's Recovery of Stolen Goods. 

By C. L. Attenborough, of the Inner Temple, Barrister-at-Law. In 8vo, price 
7^. 6^., cloth. 1906. 

Baldwin's Law of Bankruptcy and Bills 

of Sale. 

With an Appendix containing The Bankruptcy Acts, 1883 — 1890 ; General Rules, 
Forms, Scale of Costs and Fees; Rules under s. 122 of 1888; Deeds of Arrange- 
ment Acts, 1887 — 1 890; Rules and Forms; Board of Trade and Court Orders; 
Debtors Acts, 1869, 1878; Rules and Forms; Bills of Sale Acts, 1878— 1891, 
etc., etc. By Edward T. Baldwin, M.A., of the Inner Temple, Barrister-at- 
Law. Ninth Edition, in 8vo, price 275. 6^., cloth. 1904. 

. . . . " The minute care with which this work is always revised has long since gained the 
confidence of practitioners, and the present editioi) is fully up to the standard of its predecessors 
in this respect. The index has also been enlarged." — Law Times. 

Banntng's Limitations of Actions. 

With an Appendix of Statutes, Copious References to English, Irish, and American 
Cases, and to the French Code, and a Copious Index. Third Edition. By 
Archibald Brown, M.A. Edin. and Oxon., and B.C.L., Oxon., of the Middle 
Temple, Barrister-at-Law. Royal 8yo, price idr., cloth. 1906. 

"The work is decidedly valuable." — Lemo Times. 

" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his 
book a canning treatise on the case-law thereon. The cases have evidently been investigated with 
care and digested with clearness and intellectuality." — Law youmal. 

Bar Examination Journal, Vols. IV., V., 

VL, VII., VIII., IX., and X. 

Containing the Examination Questions and Answers from Easter Term, 1878, to 
Hilary Term, 1892, with List of Successful Candidates at each examination, Notes on 
the Law of Property, and a Synopsis of Recent Legislation of importance to 
Students, and other information. By A. D. Tyssen and W. D. Edwards, 
Barristers-at-Law. In 8vo, price i8j. each, cloth. 

Bar Examination Annual for 1894. 

(In Continuation of the Bar Examination Journal) By W. D. Edwards, LL.B., 
of I<incoln's Ihrt, Barrister-at-Law. Price 3^. 
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Baty's International Law in South Africa. 

Including the following subjects : — Contraband for Neutral Ports, Suzerainty, 
Passage of Troops over Neutral Territory, Conduct of Warfare, Annexation, 
Limited Companies in the War, with a Comparative Summary of the Transvaal 
Conventions of i88i and 1884. By Th. Baty, B.C.L., Barrister-at-Law. In 
DemySvo. 5^. net. iqcx). 

" Six brief essays on aspects of International Law are here presented touching the ^ints arising 
for settlement in South Africa. . . . The collocation of interesting fragments and curious informa- 
tion is apparent, but principles are also enunciated, and the little work will be of considerable value 
at the present epoch. . .^ . Persons whose ideas of legitimate warfare have been shocked and 
confused by the extraordinary language of some newspaper correspondents and the irrational 
attitude of part of the Press, will find in this book food for thought and reflection ; it ought to be 
widely read.^'—-^a7t» Times, 

Bellewe. Les Ans du Roy Richard le 

Second. 

Collect* ensembr hors les abridgments de Statham, Fitzherbert et Brooke. Per 
Richard Bbllbwe, de Lincolns Inne. 1585. Reprinted from the Original 
Edition. In 8vo, price 3/. 3^., bound in calf antique. 1869. 

" No public library in the world, where English law finds a place, should be without a copy of 
this edition of Bellewe." — Canada Law JourfuU. 

Bellot. Leg:al Principles and Practice of 

Bargains with Money- Lenders. 

Including the History of Usury to the Repeal of the Usury Laws, with Appendices, 
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners. Second Edition, enlarged. 
By Hugh H. L. Bellot, M.A., B.C.L., Barrister-at-Law. Royal 8vo. 587 pp. 
Price 2 1 J. 1906. 

Berwick's Voet's Commentary on the 

Pandects. 

New and Revised Edition of an English Translation. Comprising all the titles on 
Purchase and Sale — Letting and Hiring — Mortgages — Evictions — Warranty — and 
AlUed Subjects; being Lib. XVIIL, XIX., XX., XXI., and Tit. VII. of 
Lib. XIII. By T. Berwick, of Lincoln's Inn, Barrister-at-Law, Retired Judge 
of the District Court of Colombo. In 8vo, price 24^. 6(/. net, or rupees 18. 50. 1902. 

Beven's Law of Employers' Liability and 

Workmen's Compensation. 

Fourth Edition, much enlarged, and re-arranged. By Thomas Beven, of the 
Inner Temple, Barrister-at-Law. In 8vo, price 2lJ. 1909. 

Seven's Negligence in Law. 

Being the Third Edition of " Principles of the Law of Negligence," re-arranged 
and re-written. By Thomas Beven, of the Inner Temple, Barrister-at-Law ; 
author of " The Law of Employers' Liability for the negligence of servants causing 
injury to fellow servants." Third Edition, in two volumes, royal 8vo, price 70J., 
cloth. 1908. 
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. The above account is hut a sketch of Mr. Beven's ^preat work. It is impossible within the 
present limits to give an adequate idea of the variety of topics which are included, of the learning 
and patience with which they are discussed. Negligence may only be an aspect of the law ; bat 
the treatment here accorded to it throws into prominence a host of questions of the utmost 
importance, both practically and theoretically. By his contribution to the due understanding of 
these Mr. Beven has placed the profession under a luting obligation, an obligation which no reader 
of his work will fail to r^aURtit."— Solicitors* youmal. 
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Including all the Reports in the various Courts of England, Scotland, and Ireland ; 
with a Supplement to December, 1907. By Henry G. Stevens and Robert W. 
Haynes, Law Publishers. In i2mo (nearly 500 pages), price 2j., cloth net. 

Blyth's Analysis of Snell's Principles of 

Equity. 

Founded on the Fifteenth Edition. With Notes thereon. By E. E. Blyth, 
LL.D., Solicitor. Ninth Edition, in 8vo, price 6j., cloth. 1908. 

•* Mr. Blyth's book will undoubtedly be very useful to readers of Snell." — Law Times. 
"This is an admirable analysis of a good treatise ; read with Snell, this little book will be found 
very profitable to the student." — Law Journal. 

Brice's Law Relating: to Public Worship. 

With Special Reference to Matters of Ritual and Ornamentation, and the Means of 
Securing the Due Observance Thereof. And containing in extenso, with Notes and 
References, The Public Worship Regulation Act, 1874 ; The Church Discipline 
Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 1 559, 
compared with the Present Rubric ; the Canons ; the Articles ; and the Injunctions, 
Advertisements, and other Original Documents of Legal Authority. By Seward 
Brice, LL.D., of the Inner Temple, Barrister-at-Law. In one volume, 8vo, price 
28j., cloth. 1875. 

Brice's Ultra Vires: 

Being an Investigation of the Principles which Limit the Capacities, Powers, and 
Liabilities of Corporations, and more especially of Joint Stock Companies. Bv 
Seward Brice, M.A., LL.D., London, of the Inner Temple, one of His Majesty s 
Counsel. Third Edition. Revised Throughout and Enlarged, and containing the 
United States and Colonial Decisions. Royal 8vo, price 38 j., cloth. 1893. 

*' It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the 
same time more scientifically, than any work with which we are acquainted), not the law of 
principal and agent ; and Mr. Brice does not. do his book justice by giving it so vague a title.*' — 
Law youmal. 

Brice's Tramways and Light Railways: 

Centaining The* Tramways Act, 1870, and the Board of Trade Rules and Regu- 
lations Relating to Tramways, with Notes ; and the Light Railways Act, 1896, 
and the Board of Trade Rules and Regulations relating to Light Railways, with 
Notes, and a Full Collection of Precedents. By Seward Brice, M.A., LL.D., 
London, one of His Majesty's Counsel, Author of '* A Treatise on the Doctrine of 
Ultra Vires," &c., and B. J. Leverson, of the Inner Temple, Barrister-at-Law. 
Second Edition, in royal 8vo, price i8j. net, cloth. 1902. 

" The Second Edition of Brice ^n Tramways and Light Railways has been revised and brought up 
to date by Mr. B. J. Leverson, and from a careful perusal of the contents it is evident that th6 work 
has been ably done. The main part of the volume, dealing in text-book form with the Law of 
Tramways and Light Railways, contains in 260 pages a clear and accurate exposition of nearly 
every point of practical interest. The value of the book is increased by furnishing the statutes 
which form the second part of the volume with cross references to the earlier paces.of the wofk. A 
full list of clauses, orders, and several useful forms, complete an indispensable book." — Law Times. 

Briggs' Law of International Copyright. 

With Special Sections on the Colonies and the United States of America. By 
William Briggs, LL.D., D.C.L., M.A., B.Sc, F.C.S., F.R.A.S. In 8vo, 
price i6j-. 1906. 
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Brooke's (Sir Robert) New Cases in the 

time of Henry VIII., Edward VI., and 
Queen Mary. 

Collected out of Brooke's Abridgment, and arranged under years, with a table, 
tc^ether with March's (John) Translation of Brooke's New Cases in the time of 
Henry VIII., Edward VI., and Queen Mary, collected out of Brooke's Abridg- 
ment, and reduced alphabetically under their proper heads and titles, with a table 
of the principal matters. In one handsome yolume, 8vo. Price 4/. 41*., calf 
antique. 1873. 

" Both the original and the translallon having long been very scarce, and the mispaging and other 
errors in March's translation making a new and corrected edition peculiarly desirable, Messrs. 
Stevens and Hajrnes have reprinted the two books in one volume, uniform with the preceding 
volumes of the series of Elarly Reports." — Canada Law Journal, 



Browne's Practice Before the Railway 

Commissioners under the Regulation of 
Railway Acts, 1873 and 1874: 

With the Amended General Orders of the Commissioners, Schjcdule of Forms, and 
Table of Fees: together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 
By J. H. Balfour Browne, of the Middle Temple, K.C. In one volume, 8vo, 
price i8j., cloth. 1875. 



Browne on the Compulsory Purchase 

of the Undertakings of Companies by 
Corporations. 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. In 8vo, 
price 7 J. 6^/., cloth. 1876. 



Browne and McNaug:hton's Law of Rating 

of Hereditaments in the Occupation of 
Companies. 

By J. H Balfour Browne, of the Middle Temple, K.C., and D. N. 
McNaughton, of the Middle Temple, Barrister-at-Law. Second Edition, in 8vo, 
price 25^., cloth. 1886. 

Buckley on the Companies (Consolida» 

tion) Act. 

The Law and Practice under the Companies (Consolidation) Act. 1908, and the 
Limited Partnerships Act, 1907. Ninth Edition. By The Right Hon. Sir Henry 
Burton Buckley. In Royal 8vo, price 36J., cloth. 1909. 
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Cairns, Lord, Decisions in the Albert 

Arbitration. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. Parts I., 
II., and III., price 25^., sewed. 1872. 



Campbell's Compendium of Roman Law, 

Founded on the Institutes of Justinian; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions), and Definitions of 
Leading Terms in the Words of the Principal Authorities. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
Oxford; M.A., LL.D., Trinity College, Cambridge; Author of "An Analysis of 
Austin's Jurisprudence, or the Philosophy of Positive Law." In One Vol., 8vo, 
price I2J., cloth. 1892. 



Campbell's Sale of Goods and Com- 
mercial Agency. 

Second Edition. By Robert Campbell, M.A., of Lincoln's Inn, Barrister-at- 
Law; Advocate of the Scotch Bar, author of the "Law of Negligence," etc. 
Second Edition, in one volume, royal 8vo, price 32^., cloth. 1891. 

"An accurate, careful, and exhaustive handbook on the subject with which it deals. The 
excellent index deserves a special word of commendation." — Law Quarterly Review. 

** We can, therefore, repeat what we said when reviewing the first edition— that the book is a con- 
tribution of value to the subject treated of, and that the writer deals with his subject carefully and 
fully."— /*««/ youmal. 



Campbell's Law of Negligence. 

Second Edition. By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and 
Advocate of the Scotch Bar. In 8vo, price I2j., cloth. 1879. 



Catalog:ue, A, of the Reports in the 

Various Courts of the United Kingdom of 
Great Britain and Ireland. 

Arranged in Chronological Order. By Stevens & Haynes, Law Publishers. In 
small 4to, price 2s, net, cloth, beautifully printed, with a large margin, for the 
special use of Librarians. 



Chaster's Local Legislatures. 



A Scheme for full Legislative Devolution for the United Kingdom on Constitutional 
lines, being a Supplement to " Executive Officers." By A. W. CHASTER, of the 
Middle Temple, Barrister-at-Law. In 8vo, price is, net 1906. 
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Chilcotfs, Bourchier-, Administration of 

Charities. 

Under the Charitable Trusts Acts, 1853- 1894, Local Government Act, 1894, and 
London Government Act, 1899. By Thomas Bourchier-Chilcott, of the 
Middle Temple, Barrister-at-Law. Second! Edition, in 8vo, price 2Ij., cloth. 1902. 

"The learned author has thoroughly revised the whole work, and has brought it well up to date. 
There is an excellent index, a matter of great importance in a work of this kind, where the sub- 
ject is dealt with in the way of annotated statutes.' — Law Times. 

*' The work is a useful guide in matters relating to charitable trusts." — Solicitors' youmal. 

"... All concerned in the Administration of Charities will find in Mr. Bourchier-Chilcott's work 
a clear and trustworthy statement of their powers and duties." — Law youmal. 

Chilcott's, Bourchier-, Law of Mortmain. 

By Thomas Bourchier-Chilcott, Barrister-at-Law, Author of ''Administration 
of Charities." In demy 8vo, price 12s. 6d. 

"As supplementary to the subject of the administration of charities, which has been already 
dealt with by the author, this work is now published. Both Mortmain and Charitable Uses Acts 
of z888 ana 1891 are exhaustively annotated, while an excellent index, an item of no small 
importance, will render reference an easy matter. It is undoubtedly a book that should prove 
distinctly useful to practitioners." — La7v Times. 

Choyce's Practice of the Hig:h Court of 

Chancery. 

With the Nature of the several Offices belonging to that Court. And the Reports 
of many Cases wherein Relief hath been there had, and where denyed. In 8vo, 
price 2/. 2f., calf antique. 1870. 

" This volume, in paper, type and binding (like ' Beltewe's Cases ') is a fac-simile of the antique 
edition. All who buy the one should buy the other." — Canada Law yournoL 

Clarke's Law of Extradition 

And the Practice thereunder in Great Britain, Canada, the United States, and 
France ; with the Conventions upon the subject existing between England and 
Foreign Nations, and the Cases decided thereon. By Sir Edward Clarkb, Knt., 
K.C., Her Majesty's Solicitor- General, 1886- 1892 ; formerly Tancred Student of 
Lincoln's Inn. Fourth Edition. Prepared by the Author, and E. Percival 
Clarke, B. A., of Lincoln's Inn, Barrister-at-Law. In 8vo, price 25 j., cloth. 1903. 

"Sir Edward Clarke has prepared a fourth edition of his admirable treatise on the Law of 
Extradition with the assistance of his son, Mr. £. Percival Clarke, of Lincoln's Inn, who is, in'fact, 
mainly responsible for it. . . . The book worthily maintains its reputation as the standard authority 
on the subject." — Law Times. 

"A new edition of this standard work is welcomed, and the joint effort of the author and his son 
fully sustain its established reputation as the most authoritative and complete work on its subject." 
— £aw youmal. 

Cobbett's Leading: Cases and Opinions on 

International Law. 

Collected and Digested from English and Foreign Reports, Official Documents, 
Parliamentary Papers, and other Sources. With Notes and Excursus, containing 
the Views of the Text- Writers on the Topics referred to, together with Supple- 
mentary Cases, Treaties, and Statutes; and Embodying an Account of some of the 
more important International Transactions and Controversies. By PiTT Cobbbtt, 
M.A., D.C.L., of Gray's Inn, Barrister-at-Law, Professor of Law, University of 
Sydney, N.S.W. Third Edition in the press, in 8vo, price , cloth. 1909. 

"The book is well arranged, the materials well selected, and the commcntt to the poiBt. Much 
will be found in small space in this book." — Law youmal. 

"The notes are concisely written and trustworthy. . . . The reader will learn from them a 
great deal on the subject, and the book as a whole seems a convenient introduction to fuller 
and more systematic works." — Oxford Magazine , 
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Cooke's (Sir Q.) Common Pleas Reports 

in the Reigns of Queen Anne and Kings 
George I. and 11. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TowNSEND BucKNiLL, of the Inner Temple, Barrister-at-Law. In 8vo, price 
3/. 3^., calf antique. 1872. 

" Law books never can die or remain long dead %o lone as Stevens and Haynes are willing to 
continue thetn or revive them when dead. It is certainly surpriung to see with what facial 
accuracy an old volume of Reports may be produced by these modern publishers, whose good taste 
is only equalled by their enterprise." — Catuuia Law JottrnaL 

Cooke and Harwood's Charitable Trusts 

Acts, 1853, 1855, i860. 

The Charity Commissioners' Jurisdiction Act, 1862 ; the Roman Catholic Charities 
Acts; together with a Collection of Statutes relating to or affecting Charities, 
including the Mortmain Acts, Notes of Cases from 1853 to the present time, Forms 
of Declarations of Trust, Conditions of Sale, and Conveyance of Charity Land, and 
a very copious Index. Second Edition. By Hugh Cooke and R. G. Harwood, 
of the Charity Commission. In 8 vo, price i6j., cloth. 1867. 



Copinger's Law of Copyright 

In Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Designs ; together with International and 
Foreign Copyright, with the Statutes relating thereto, and References to the 
English and American Decisions. By Walter Arthur Copinger, of the 
Middle Temple, Barrister-at-Law. Fourth Edition. By J. M. Easton, of the 
Inner Temple, Barrister-at-Law. In Royal 8vo, price 36^., cloth. 1904. 

"Mr. Copinger 's book is very comprehensive, dealing with every branch of his subject, and 
even exrendmg to copyright in foreign countries. So far as we have examined, we have found all the 
recent authorities noted up with scrupulous care, and there is an unusually good index. These 
are met its which will, doubtless, lead to the placing of this edition on the shelves of the members 
of the profession whose business is concerned with copyright ; and deservedly, for the book is one 
of considerable value." — Solicitors' Journal. 



Copinger' s Tables of Stamp Duties from 
1815 to 1878. 

By Walter Arthur Copinger, of the Middle Temple, Esquire, Barrister-at- 
Law ; Author of " The Law of Copyright in Works of Literature and Art," ** Index 
to Precedents in Conveyancing," ** Title Deeds," &c. In 8vo, price 25, 6^., cloth. 
1878. 

Coping:er's Abolition of Capital Punish» 

tnent. 

Embracing more particularly an Enunciation and Analysis of the Principles of 
Law as applicable to Crimmals of the Highest Degree of Guilt. By Walter 
Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-Law. In 8vo, 
price IJ. net, sewed. 1876. 
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Copinger's Title Deeds : 



Their Custody, Inspeclion, and Production, at Law, in Equity, and in Matters of 
Conveyancing. Including Covenants for the Production of Deeds and Attested 
Copies; with an Appendix of Precedents, the Vendor and Purchaser Act 1874, &c. 
&c. &c. By Walter Arthur Copinger, of the Middle Temple, Barrister-at- 
Law; Author of "The Law of Cop3nright** and "Index to Precedents in Con- 
veyancing." In one volume, 8vo, price 141., cloth. 1875. 

Cotterell's Latin Maxims and Phrases. 

Literally Translated. Intended for the use of Students for all Legal Examinations. 
Second Edition. By J. N. Cotter ELisr, Solicitor. In 8vo, price 4^.^ cloth. 1904. 

" The book seems admirably adapted as a book of reference for students who come across a Latin 
maxim in their reading." — Law JourruiL 

Craies' Statute Law. 

Founded on and being the Fourth Edition of Hardcastle on 
Statutory Law. With Appendices containing Words and Expressions used in 
Statutes which have been judicially or statu tably construed, and the Popular and 
Short Titles of certain Statutes, and the Interpretation Act, 1899. By William 
Feilden Craies, M.A., of the Inner Temple and Western Circuit, Barrister- at-Law. 

In One Volume, Royal Svo, Price 28^., cloth, 

". . . . Perhaps a book of this kind was never needed so much as at the present time, when the 
Legislature has seen fit to pass enactments that, to sa^ the least, are ill drawn, and are further 
complicated by legislation by reference. Both the profession and students will find this work of great 
assistance as a guide in that difficult branch of our law, namely the construction of Statutes." — 
Laiu Times. 

" This new edition of Hardcastle bears signs of the painstaking research and careful arrangement 
which we expect and get from Mr. Craies." — Law Journal. 

•* This is a carefully edited edition of a work of considerable value. The editor having prepared 
the second edition is familiar with his subject, and we find throughout the book the recent decisions 
and dicta on the subject very neatly inserted." — Solicitors* Journal. 

Criminal Appeal Reports. 

Dealing (exclusively) with the whole of the Cases in the new Court of Criminal 
Appeal, both those before the single Judge thereof and those before a full Court. 
They will, therefore, include not only arguments on points of Law and Practice 
(such as those with which the Court for Crown Cases Reserved dealt), but also 
accounts of hearings on questions of Fact and Sentence. The price of the volume 
to Subscribers will be 2'js. 6d. ; that of the separate parts will vary according to the 
size. Edited by Mr. Herman Cohen, Barrister-at- Law, Editor of the 13th Edition 
of ** Roscoe's Criminal Evidence," and of " The Criminal Appeal Act, 1907.'* 

Cunning:ham and Mattinson's Selection 

of Precedents of Pleading 

Under the Judicature Acts in the Common Law Divisions. With Notes explanatory 
of the different Causes of Action and Grounds of Defence ; and an Introductory 
Treatise on the Present Rules and Principles of Pleading as illustrated by the various 
Decisions down to the Present Time. By J. Cunningham and M. W. Mattinson. 
Second Edition. By Miles Walker Mattinson, of Gray's Inn, liarrister-at- 
Law, and Stuart Cunningham Macaskie, of Gray's- Inn, Barrister-at- Law. 
In 8vo, price 28^., cloth. 1884 



Cunningham's Reports. 



Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed 
a Proposal for rendering the Laws of England clear and certain, humbly offered 
to the Consideration ot both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. In 8vo, 187 1, 
price 3/. 3.r., calf antique. 
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Darling's Scintillae Juris and 

in the Tea Room. 

By the Hon. Mr. Justice Darling. With Colophon by the late Sir Frank 
LoCKWOOD, Q.C., M.P. Price 5^. net. 1902. 

"'Scintillae Juris' is that little bundle of humorous essays on law and cognate matters which, 
since the day of its first appearance, some years ago, has been the delight of le^l circles. . . . 
It has a quality of style which suggests much study of Bacon in his lighter vem. Its best essays 
would not be unworthy of the Essays, and if read out, one by one, before a blindfolded connoisieurt 
might often be assigned to that wonderful book." — Daily Utws, 

Deane's Principles of Conveyancing. 

An Elementary Work for the use of Students. By Henry C. Dbane, of Lincoln's 
Inn, Barrister-at-Law, sometime Lecturer to the Incorporated Law Society of the 
United Kingdom. Second Edition, in one volume, 8vo, price i8j., cloth. 1883. 

De Bruyn's Opinions of Grotius 

As contained in the Hollandsche Consultatien en Advijsen. Collated, translated, 
and annotated by D. P. DB Bruyn, B.A., LL.B., Ebden Essayist of the University 
of the Cape of Good Hope ; Advocate of the Supreme Court of the Colony of the 
Cape of Good Hope, and of the High Court of the South African Republic. With 
Facsimile Portrait of Hugo de Groot. In i Vol., 8vo, price 40J., cloth. 
1894. 

Duncan's Mercantile Cases for the Years 

1885 and 1886. 

Being a Digest of the Decisions of the English, Scotch and Irish Courts on Matters 
Relating to Commerce. By James A. Duncan, M.A., LL.B., Trinity College, 
Cambridge, and of the Inner Temple, Barrister-at-Law. In 8vo, price 12s, 6</., 
cloth. 1886—7. 

Easton's Law as to the Appointment of 

New Trustees. 

With Appendices containing Forms and Precedents and Material Sections of the 
Trustee Act, 1893, and the Lunacy Acts, 1890 and 1891. By J. M. Easton, of 
the Inner Temple, Barrister-at-Lau . In 8vo, price Js, 6d., cloth. 1900. 

"... Mr. Easton has devoted great ability and learning to a treatise on this one subject, and 
saved all who may in future be wise enough to consult his work the labour of searching through many 
other more ponderous tomes for what they will most likely find here more fully considered. Mr. 
Easton has not only carefully examined the cases to discover and expound what has been decided, 
but he has shown great ingenuity in imagining what difficulties may arise, and sagacity in applying 
principles to their solution. I'he book is very complete, and contains some useful precedents, and 
the material sections of the Trustee Act, 1893, and the Lunacy Acts, 1890 and 1891." — I,auf 
Magazine a$td Review. 

" Into one compact volume the author has collected the whole of the information on this subject 
. . . and those who require information on this subject will find Mr. Easton's book a valuable aid." 
— La7v Times. 

^ "This is a useful book on an important subject, the law of which — though often supposed to be 
simple— b in reality full of pitfalls. ... Mr. Easton has done his work well, and his treatment ct 
his subject is ptactically exhaustive.'' — Law Journal. 

" Mr. Easton has turned out a treatise of extreme practical utility, well arranged, exhaui«tive 
and reliable." — Saturday Review. 
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Edwards' Compendium of the Law of 

Property in Land. 

For the use of Students and the Profession. By William Douglas Edwards, 
LL.B., of Lincoln's Inn, Barrister-at-Law. Fourth Edition, price 20j., cloth. 

" This book has rapidly become popular, and may now, we think, fairly claim to be to the present 
{generation what * Burton s Compendium' was to our forefathers." — Law Journal. 

"... Now, however, ' Edwards ' is once more thorou|^hly up to date, and we hope that the 
Fourth Edition will have as rapid a sale as the two first editions. It is Unnecessary for us to write 
at length about the excellencies of the work. . . ." — Lam Noiis. 

"Mr. Edwards' treatise on the Law of Real Property is marked by excellency of arrangement 
and conciseness of statement We are glad to see, by the appearance of successive editions, 

that the merits of the book are appreciated. "--^0/<V»70rf'/^>'^''^^> 

" So excellent is the arrangement that we know of no better compendium upon the subject of which 
it treats. "—Z«tv Times. 

'We consider it one of the best works published on Real Property Law." — Law Students* 
yournal. 

" The author has the merit of being a sound lawyer, a merit perhaps not always possessed by 
the authors of legal text-books for %toAtXiV&."— Law Quarterly Review. 

Elliott's Newspaper Libel and Registra- 
tion Act, 1 88 1. 

With a Statement of the Law of Libel as Affecting Proprietors, Publishers, and 
Editors of Newspapers. By G. Elliott, Barrister-at-Law, of the Inner Temple. 
In 8vo, price 4r. 6^., cloth. 1884. 

Evans' Theories and Criticisms of Sir 

Henry Maine. 

By Morgan O. Evans, Barrister-at-Law. Contained in his six works, ** Ancient 
Law," ** Early Law and Customs," "Early History of Institutions," ^"Village 
Communities," "International Law," and "Popular Government," which works 
have to be studied for the various examinations. In 8vo, price 5^., cloth. 1896. 

Eversley's Domestic Relations. 

Including Husband and Wife : Parent and Child : Guardian and Ward : Infants : 
and Master and Servant. By William Pinder Eversley, B.C.L., M.A., of the 
Inner Temple, Barrister-at-Law. Third Edition, in royal 8vo, price 38jr. , cloth. 1906. 
'* We are glad to tiee a second edition of Mr. Eversley's useful work. There is a convenience in 
having the various subjects of which it treats collected in one volume, while at the same time each 
is handled with such fulness as to give the reader all tne information he could expect in a separate 
volume. Mr. Eversley states the law with the most painstaking thoroughness, and has made an 
exhaustive survey of all the relevant statutes and cases. . . Great care has been taken to make 
the present edition complete and accurate, and a very full index adds to its utility." — Solicitors^ 
Journal. 

Pinlason's Queen v. Gurney and others 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With 
Introduction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. Finlason, Barrister-at-Law. In 8vo, 
price lOf. 6^., cloth. 1870. 

Poa's Law of Landlord and Tenant. 

By Edgar Foa, of the Inner Temple, Barrister-at-Law. Fourth Edition, price 
30J., cloth. 1907. 

Foote's Private International Jurispru- 
dence 

Based on the Decisions in the English Courts. By Tohn Alderson Foote, one 
of His Majesty's Counsel ; Chancellor's Legal Medallist and Senior Whewell 
Scholar of International Law, Cambridge University, 1873 » Senior Student in 
Jurisprudence and Roman Law, Inns of Court Examination, Hilary Term, 1874. 

Third Edition, in roy. 8vo, cloth, 25^. 1904. 

" . . . . This excellent work on private international law is now well known throughout the Profession, 
and its assistance to lawyers who have to deal with the difficult questions that arise on the subject 
is undoubted. The ' continuous summary ' which appears througnout, and is reprinted in extenso 
at the end of the volume, is a valuable guide to the reader, and will enable him to get a good grasp 
of a subject which is both difficult and complex." — Law Times. 
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Forbes' Law of Savings Banks since 1878. 

With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relatinipj to 
Trnstee and Post Office Savings Banks. By U. A. Forbes, of Lincoln's Inn, 
Barrister-at-Law. In demy i2mo, price 6j., cloth. The complete work can be had, 
price I Of. 6d, 1884. 

Forbes' Statutory Law relating to 

Trustee Savings Banks (1863 — 1891). 

Together with the Treasury Regulations (1888 — 1889), and the Scheme for the 
Appointment of the Inspection Committee of Trustee Savings Banks. By 
Urquhart a. Forbes, of Lincoln's Inn, Esq., Barrister-at-Law, Author of "The 
Law Relating to Savings Banks " ; the ** Law of Savings Banks since 1878 " ; and 
joint Author of "The Law Relating to Water." In demy i2mo, price 5j. 1892. 

Ford on Oaths, for use by Commissioners 

for Oaths 

And all Persons Authorised to Administer Oaths in the British Islands and the 
Colonies, containing Special Forms of Jurats and Oaths — Information as to 
Affidavits, Affirmations and Declarations — Directions for the Guidance of 
Solicitors Applying to be Appointed English Commissioners : also Tables of Fees, 
Statutes, etc., and general Practical Information as to the Powers, Duties, 
Designation, and Jurisdiction of all Official and other Persons authorised to 
administer Oaths, as affected by the Commissioners for Oaths Acts, 1889, 1890, 
1891, and other Statutes, and by Rules of Supreme Courts of England and Ireland ; 
with Notes of Recent Decisions. Eighth Edition. By Frederick Hugh Short, 
Chief Clerk of the Crown Office, King's Bench Division. In crown 8vo, price 
3J. 6d, net. 

Frost's Law and Practice relating to 

Letters Patent for Inventions. 

With an Appendix of Statutes, International Convention, Rules, Forms, and 
Precedents, Orders, etc. By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chemical Society ; of Lincoln's Inn, Esquire, Barrister-at-Law. Third Edition 
in 2 vols., ro)«pl 8vo, price 36^., cloth. 1906. 

'* It is about seven years since we had the pleasure of noticing Mr. Frost's work on Patent Lavr, 
and formed the opinion that its success would be secured by its undoubted merit. In the time that 
has elapsed ' Frost on Patents ' has taken its place securely as the leading text book on the subject. 
... To all, whether lawyers or patent agents, who require assistance in the law of patents, 
Mr. Frost's book will be welcome as a mine of valuable and accurate mformation." — Law Times ^ 
Nov. sth, 1898. 

" Mr. Frost has in this second edition produced a most admirable and exhaustive treatise on the 
Patent Law of the United Kingdom. ... It is a work of well-directed indusdy from the pen of 
one versed in this important branch of the law, and there are few questions arising in patent law^ 
and practice on which adeiiuate information and a complete collection of the authorities, will not be 
found within this volume . . . We congratulate Mr. Frost on having produced a very important 
addition to our law text books." — Law Journal^ Oct. 29th, 1898. 

"When the first edition of this work appeared, more than seven years ago, we were glad to be 
able to speak of it in favourable terms, and the opinion which we then expressed may be repeated with 
greater emphasis with respect to this second edition, which leaves little to be desired either as a 
statement of the law and ]^ractice or as a monument of the author's industry and accuracy. . . . The 
net result of our examination of the book is to .satisfy us that it is one for which the profession will 
very properly be grateful." — Solicitors' Joumctl, Nov. 19th, 1898. 

Frost's Patents and Designs Act, 1907. 

With Rules and Forms, &c. By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chemical Society; of Lincoln's Inn, Esq., Barrister-at-Law. In royal 8vo, 
price lOJ., cloth. 1908. 
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Qibbs' Case of Lord Henry Seymour*s 

Will (Wallace v. The Attorney- General). 

Reported by Frederick Weymouth Gibbs, C.B., Barrister-at-Law, late Fellow 
of Trinity College, Cambridge. In royal 8vo, price ioj"., cloth. 1877* 



Qodefroi & 5hortt's Railway Companies. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses 
Consolidation Acts, the Railway Companies Act, 1867, and the Regulation of 
Railways Act, 1868 ; with Notes of Cases on all the Sections, brought down to the 
end of the year 1868 ; together with an Appendix giving all the other material Acts 
relating to Railways, and the Standing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and 
John Shortt, of the Middle Temple, Barristers-at-Law. In 8vo, price 32J., 
cloth. 1869. 



Greenwood & Martin's Magisterial and 

Police Guide: 

Being the law relating to the Procedure, Jurisdiction, and Duties of Magistrates and 
Police Authorities, in the Metropolis and in the country, with an Introduction show- 
ing the General Procedure before Magistrates both in Indictable and Summary 
Matters. By Henry C. Greenwood, Stipendiary Magistrate for the district of the 
Staffordshire Potteries; and Temple Chevalier Martin, Chief Clerk to the 
Magistrates at Lambeth Police Court, London ; Author of ** The Law of Mainten- 
ance and Desertion," " The New Formulist," etc. Third Edition. Including the 
Session 52 & 53 Vict., and the cases decided in the superior courts to the end of the 
year 1889, revised and enlarged. By Temple Chevalier Martin. In 8vo, 
price 32J., cloth. 1890. 



Griffith's Married Women's Property 

Acts; 1870, 1874, 1882 and 1884. 

With Copious and Explanatory Notes, and an Appendix of the Acts relating to 
Married Women. By Archibald Brown, M.A., Edinburgh and Oxon., and 
the Middle Temple, Barrister-at-Law. Being the Sixth Edition of The Married 
Women's Property Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln's 
Inn,. Barrister-at-Law. In 8vo, price 9j., cloth. 1891. 



Handbook to the Intermediate and Final 

LL.B. of London University. 

Pass and Honours. Including a complete Summary of ** Austin's Jurisprudence," 
and the Examination Papers of late years in all branches. By a B.A., LL.B. 
(Lond.). Second Edition, in 8vo, price 6j., cloth. 1889. 
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Hanson's Death Duties. 

Being the Fifth Edition of the Acts relating to Estate Duty, Finance, Probate, 
Legacy, and Succession Duties. Comprising the 36 Geo. III. c. 52 ; 45 Geo. III. 
c. 28; 55 Geo. III. c. 184; and 16 & 17 Vict. c. 51 ; the Customs and Inland 
Revenue Acts, 43 Vict. c. 14; and 44 Vict. c. 12; also the New Estate Duty 
Finance Acts, 57 & $8 Vict. c. 30, and 59 & 60 Vict. c. 28 ; with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scot- 
land, and Ireland. An Appendix and a full Index. By Alfred Hanson, of 
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Suc- 
cession Duties. Fifth Edition by Lewis T. Dibdin, D.C.L. (Dean of the 
Arches), and F. H. L. Errington, M.A., Barrister-at-Law. In 8vo, price 30J. 
doth. 1904. 

" The Fifth Edition of this deservedly well-known text-book has been carried out with much 
care, and many improvements by Mr. Errington, Sir Lewis Dibdin being now otherwise occupied 
with official duties .... And by way of a more complete consecutiveness, all the Acts are 
printed without notes at the end of this part, vrith marginal references to the pages at which the 
sections are treated in detail. ll)Ls arranftement will much improve the usefulness of the book for 
the busy man, who does not appreciate that form of original research, which reaches its highest 
perfection in the brains of experts in Bradshaw. The Amending Acts and new decisions appear to be 
fully incorporated, and will combine with the new arrangement to make the book most acceptable to 
the ^Toltasxon"— Solicitors^ Journal. 

"Seven years have elapsed since the last Edition of Hanson was published, and the profession 
will welcome this new edition not less cordially than its predecessors .... The plan of 
separating the sub-sections of the Acts, which led to confusion, has been abandoned, and the diflfer- 
ence between the type of the Statutes and the notes has been made greater. The reputation of the 
work of a leading authority on a complicated subject is fully maintained." — Law JoumaL 

" . . . . Since the last Edition there have been two Amending Acts dealing with estate duty, and 
a large number of cases decided by the courts, all of which have been dulv incorporated in the text. 
All the Acts relating to estate duty have been printed together as a whole— a convenient arrange- 
ment, llie book may well be described as the leadine work on the Death Duties." — Law Times. 

Harris' Illustrations in Advocacy, 

With an Analysis of the Speeches of Mr. Hawkins, Q.C. (Lord Brampton) in the 
Tichborne Prosecution for Perjury. (A study in Advocacy.) Also a Prefatory 
Letter from the Right Hon. Lord Brampton. By Richard Harris, K.C., a 
Bencher of the Middle Temple. Fourth Edition, re-written by the Author. i2mo. 
Price 7 J. 6^., cloth. 1904. 

Harris's Principles of the Criminal Law. 

Intended as a Lucid Exposition of the subject for the use of Students and the 
Profession. By Seymour F. Harris, B.C.L., M.A. (Oxon.), Author of "A 
Concise Digest of the Institutes of Gaius and Justinian." Eleventh Edition. By 
C. L. Attenborough, of the Inner. Temple, Barrister-at-Law. In 8vo, price 20J., 
cloth. 1908. 

"This Standard Textbook of the Criminal Law is as good a book on the subject as the ordinary 
student will find on the library shehes .... The book is very clearly and simply written. No 
previous legal knowledge is taken for granted, and everything is explained in such a manner, that 
no student ought to have much difficulty in obtaining a grasp of the subject. . . ." — Solicitors' 
Journal. 

" .... As a Student's Textbook we have always felt that thb work would be hard to beat, and at 
the present time we have no reason for altering our opinion " — Law Times. 

Harris's Institutes of Gaius and Justinian. 

With copious References arranged in Parallel Columns, also Chronological and 

Analytical Tables, Lists of Laws, &c., &c. Primarily designed for the use of 

Students preparing for Examination at Oxford, Cambridge, and the Inns of Court. 

By Seymour F. Harris, B.C.L., M.A., Worcester College, Oxford, and the 

Inner Temple, Barrister-at-Law, Author of ** Universities and Legal Education." 

Third Edition, in crown 8vo, dr. 1899. 

" This book contains a summary in English of the elements of Roman Law as contained in the 
works of Gaius and Justinian, and is so arranged that the reader can at once see what are the 
opinions of either of these two writers on each point. From the very exact and accurate references 
to titles and sections given he can at once refer to the original vnriters. The concise manner in 
which Mr. Harris has arranged his digest will render it most useful, not only to the students 
for whom it was originally written, but aUo to those persons who, though they have not the time to 
wade through the larger treatises of Poste, Sanders, Ortolan, and others, yet desire to obtain 
some knowledge of Roman Law." — Oxford and Cambridge Undergraduates' journal. 
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iHarris's Titles to Mines in the United 

states. 

With the Statutes and References to the Decisions of the Courts relating thereto. 
By W. A. Harris, B.A. Oxon, of Lincoln's Inn, Barrister-at-Law ; and of the 
American Bar. In 8vo, price Js, 6cl,, cloth. 1877. 

Harrison's Epitome of the Laws of Pro- 
bate and Divorce. 

For the use of Students, for Honours Examination. By J. Carter Harrison, 
Solicitor. Fourth Edition, in 8vo, price 7^. 6^., cloth. 1891. 

" The work is considerably enlarged, and we think improved, and will be found of great assis- 
tance to students."— Z.a7(/ StueUnts* yourtuU, 

Hazlitt & Ring:wood's Bankruptcy Act, 

1883. 

With Notes of all the Cases decided under the Act ; the Consolidated Rules and 
Forms, 1886 ; the Debtors Act, 1869, so far as applicable to Bankruptcy Matters, 
with Rules and Forms thereunder ; the Bills of Sale Acts, 1878 and 1882 ; Board of 
Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, Fees, 
and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High Court ; and a 
Copious Index. By William Hazlitt, Esq., Senior Registrar in Bankruptcy, 
and Richard Ringwood, M.A., of the Middle Temple, Esquire, Barrister-at-Law. 
Second Edition, by R. Ringwood, M.A., Barrister-at-Law. In crown 8vo, price 
1 2 J. 6</., cloth. 1887. 

H logins' Pollution and Obstruction of 

Water Courses. 

Together with a Brief Summary of the Various Sources of Rivers Pollution. By 
Clrment HiGGiNS, M.A., F.C.S., of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price 12^., cloth. 1877. 

Houston's Stoppage in Transitu, Reten- 
tion, and Delivery. 

By John Houston, of the Middle Temple, Barrister-at-l aw. In one volume, 
demy 8vo, price lor. 6(/., cloth. 1866. 

Hurst & Cecil's Principles of Commercial 

Law. 

With an Appendix of Statutes, Annotated by means of references to the Text. 
Second Edition. By Joseph Hurst, of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price lar. 6^., cloth. 1906. 

"Their compendium, we believe, will be found a really useful volume, one for the lawyer and 
the business man to keep at his elbow and which, if not giving them all that they requu%. will 

Elace in their hands the key to the richer and more elaborate treasures of the Law wnidk lie in 
urger and more exhaustive works."— Z>aw Times. 

"The object of the authors of this work, they tell us in their preface, is to state, within a 
moderate compass, the principles of commercial law. Very considerable pains have obviously been 
expended on the task and the book is in many respects a very serviceable one." — Lam youmal. 
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Indermaur's Principles of the Common 

Law. 

Intended for the use of Students and the Profession. Eleventh Edition. By John 
Indermaur, Solicitor, Author of ** A Manual of the Practice of the Supreme 
Court," ** Epitomes of Leading Cases," and other Works ; and Charles Thwaitks, 
Solicitor. In 8vo, 20s, 1909. 

" That invaluable students' manual, Indermaur's 'Principles of the Common Law/ has entered 
upon a tenth edition in less than two years and a half. Assisted by Mr. Charles Thwaites, 
the learned author has incorporated recent cases, and generally revised the work in his usual skilful 
fashion." — Law Times. 

" The appearance of a tenth edition of ' Indermaur on Common Law ' shows that the work has 
established for itself a safe ito&ixXoii."— Solicitors' Journal. 

Indermaur's Manual of the Practice of 

the Supreme Court of Judicature, 

In the King's Bench and Chancery Divisions. Ninth Edition. Intended for the 
use of Students and the Profession. By John Indermaur, Solicitor. In 8vo, 
price 1 5 J., cloth. 1905. 

" The eiehth edition of Indermaur's ' Manual of Practice ' (London : Stevens and Haynes), 
chiefly called for by reason of the Order XXX., has also been i>artly rewritten and improved in 
arrangement and detail. While primarily desijin^ed for students, we may mention that it will be found 
a useful companion to the White book." — Law Tinus. 

''The arrangement of the book is good, and references are given to the leading decisions. Copious 
references are also given to the rules, so that the work forms a convenient guide to the larger 
volumes on practice. It is a very successful attempt to deal clearly and concisely with an important 
and complicated subject." — Solicitors^ Journal. 

Indermaur's Leading Conveyancing and 

Equity Cases. 

With some short notes thereon, for the use of Students. By John Indermaur, 
Solicitor, Author of **An Epitome of Leading Common Law Cases." Ninth 
Edition by C. Thwaites. In 8vo, price 6j., cloth. 1903 

"The Epitome well deserves the continued patronage of the class — Students — for whom it is 
especially intended. Mr. Indermaur will soon be known as the ' Student's Friend.' **— Canada Law 
yourfial. 

Indermaur's Leading Common Law Cases; 

With some short notes thereon. Chiefly intended as a Guide to ** Smith's 
Leading Cases." By C. Thwaites, Solicitor. Ninth Edition, in 8vo, price 6j., 
cloth. 1903. 

Indermaur's Articled Clerk's Guide to and 

Self- Preparation for the Final Examination. 

Containing a Complete Course of Study, with Books to Read, List of Statutes, 
Cases, Test Questions, &c., and intended for the use of those Articled Clerks who 
read by themselves. By Charles Thwaites, Solicitor. Seventh Edition, 8vo, 
price 6^., cloth. 1906. 

"His advice is practical and sensible : and if the course of study he recommends is intelligently 
followed, the articled clerk will have laid in a store of legal knowledge more than sufficient to carry 
him through the Final l£.x&TMXi»t\oa."— -Solicitors' Journal, 



Indermaur's Judicature Acts, 

And the rules thereunder. Being a book of Questions and Answers intended 
for the use of Law Students. By John Indermaur, Solicitor. In 8vo> price 6r.« 
cloth. 1875. 
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Indermaur's Guide to Bankruptcy, 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions 
and Answers, and comprising all Questions asked at the Solicitors* Final Examina- 
tions in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions 
since that Act By John Indermaur, Solicitor, Author of ** Principles of Com- 
mon Law," &c. &c. Second Edition, in crown 8vo, price 5j. 6</., cloth. 1887. 

Indermaur's Law of Bills of 5ale, 

For the use of Law Students and the Public. Embracing the Acts of 1878 and 
1882. Part L— Of Bills of Sale generally. Part IL—Of the Execution, Attesta- 
tion, and Registration of Bills of Sale and satisfaction thereof. Part IIL — Of the 
Effects of Bills of Sale as against Creditors. Part IV. — Of Seizing under, and 
Enforcing Bills of Sale. Appendix, Forms, Acts, &c. By John Indermaur, 
Solicitor. In i2mo, price 5^. 6^., cloth. 1882. 

Inderwick's Calendar of the Inner Temple 

Records. 

Edited by F. A. Inderwick, Q.C. Vol. I., 21 Hen. VIL (1505) — 45 Eliz. 
(1603). Vol. II., James I. (1603) — Restoration (1660). Vol. IIL, 12 Charles II. 
(1660) — 12 Anne (1714). Imperial 8vo. Roxburghe binding. 1896. 20J. per 
vol. net. 

Jones' Law of Salvage, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time 5 
and an Appendix, containing Statutes, Forms, Table of Fees, &c. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. In crown 8vo, price ioj. 6^/., cloth. 
1870. 

Joyce's Law and Practice of Injunctions. 

Embracing all the subjects in which Courts of Equity and Common Law have 
jurisdiction. By William Joyce, of Lincoln's Inn, Barrister-at>Law. In two 
volumes, royal 8vo, price 70J., cloth. 1872. 

Joyce's Doctrines and Principles of the 

Law of Injunctions. 

By William Joyce, of Lincoln's Inn, Barrister-at-Law. In one volume, royal 
8vo, price 30J., cloth. 1877. 

Kay's Shipmasters and 5eamen. 

Their Appointment, Duties, Powers, Rights, Liabilities, and Remedies. By the 
late Joseph Kay, Esq., M.A., Q.C. Second Edition. With a Supplement 
comprising the Merchant Shipping Act, 1894, the Rules of Court made thereunder, 
and the (proposed) Regulations for Preventing Collisions at Sea. By the Hon. 
J. W. Mansfield, M.A., and G. W. Duncan, Esq., B.A., of the Inner Temple, 
Barristers-at-Law. In royal 8vo, price 46J., cloth. 1895. 

" It has had practical and expert knowledge brought to bear upon it, while the case law is 
brought down to a very late date. Considerable improvement has been made in the index." — 
Law Timts, 
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Kay's Merchant Shipping Act, 1894. 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon. J 
W. Mansfield, M.A., and G. W^ Duncan, B.A., of the Inner Temple, Banisters- 
at-Law. In royal 8vo, price lar. 6^., cloth. 1895. 

Kelyng's (Sir John) Crown Cases. 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of 
King Charles II., with Directions to Justices of the Peace, and others; to which are 
added, Three Modern Cases, viz. , Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing severed additional Cases 
never before printed^ tc^ether with a Treatise upon the Law and Proceedings 
in Cases of High Treason, first published in 1793. The whole carefully revised 
and edited by Richard Lovbland Loveland, of the Inner Temple, Barrister- 
at-Law. In 8vo, price 4/. 4/., calf antique. 1873. 

' ' We look upon this volume as one of the most important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know of the mines of legal wealth that lie buried in the 
old law books. But a careful examination, either of the reports or of the treatise embodied in the 
volume now before us, will {^ive the reader some idea of the good service rendered by Messrs. Stevens 
and Haynes to the profession. . . . Should occasion arise, Uie Crown prosecutor, as well as counsel 
for the prisoner, will find in this volume a complete veult m§cum of the law of high treason and 
proceedings in relation thereto " — Canada Lofiv Joumal. 



Kelynge's (W.) Reports. 



Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c., from 
the 3rd to the 9th year of his late Majesty King George II., during which time 
Lord King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume, 8vo, price 4/. 4/., calf antique. 

1873. 

Lloyd's Law of Compensation for Lands, 

Houses, &c. 

Under the- Lands Clauses Consolidation Acts, the Railways Clauses Consolidation 
Acts, the Public Health Act, 1875, the Housing of the Working Classes Act, 1890, 
the Metropolitan Local Management Act, and other Acts, wioi a full collection of 
Forms and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at-Law. 
Sixth Edition. By W. J. Brooks, of the Inner Temple, Barrister-at-Law. In 
8vo, price 21J., cloth. . 1895. 

" In providing the legal profession with a book which contains the decbions of the Courts of Law 
and Equity upon the various statutes relating to the Law of Compensation, Mr. Eyre Lloyd has 
long since left all competitors in the distance, and his book may now be considered the standard 
work upon the subject. The plan of Mr. Lloyd's book is generally known, and its lucidity is 
appreciated ; the present quite fulfils all the promises of the preceding editions, and contains in 
addition to other matter a complete set of forms under the Artizans and Labourers Act, 1875, and 
specimens of Bills of Costs, which will be found a novel feature extremely useful to legal 
practitioners." — Justice of the Peace. 

Lloyd's Succession Laws of Christian 

Countries. 

With special reference to the Law of Primogeniture as it exists in England. By 
Eyre Lloyd, B.A., Barrister-at-Law. In 8vo, price 7^., cloth. 1877. 
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Marcy's Epitome of Conveyancing 
Statutes, 

Extending from 13 Edw. I. to the End of 55 and 56 Victorisp. Fifth Edition, with 
Short Notes. By George Nichols Marcy, of Lincoln's Inn, Barrister-at-Law. 
In crown 8vo, price I2j, 6^., cloth. 1893. 

Martin's Law of Maintenance and Deser- 
tion, and the Orders of the Justices thereon. 

Second Edition, including the Law of Affiliation and Bastardy. With an 
Appendix of Statutes and Forms, including the Summary Jurisdiction (Married 
Women's) Act of 1895. ^y Temple Chevalier Martin, diief Clerk of the 
Lambeth Police Court, Editor of the "Magisterial and Police Guide," &c., and 
George Temple Martin, M.A., of Lincoln's Inn, Barrister-at-Law. In 8va 
price 9J., cloth. 1896. 

Mathews' Guide to Law of Wills. 

By A. G. Mathews, of the Inner Temple, Barrister-at-Law. In i2mo, 
price 7 J. td, 1908. 

May's Statutes of Elizabeth against 

Fraudulent Conveyances. 

The Bills of Sale Acts 1878 and 1882 and the Law of Voluntary Dispositions of 
Property. By the late H. W. May, B.A. (Ch. Ch. Oxford). Third Edition, 
thoroughly revised and enlarged, by William Douglas Edwards, LL.B., of 
Lincoln's Inn, Barrister-at-Law; Author of the "Compendium of the Law of 
Property in Land," &c. In royal 8vo, price 20J. net, cloth. 1908. 

Mayne's Treatise on the Law of Damages. 

Eighth Edition, by His Honour Judge Lumley Smith, K.C. In 8vo, price 2&f., 
cloth. 1909. 

" It would be superfluous to sajr more of this notable book than that this is the seventh edition, 
and that its original author and his co-editor, Judge Lumley Smith of the City of London Court, 
have written the preface to this issue of it, nearly fifty vears after the issue of the first. The last 
edition was in 1899, and the present, carefully revisea and corrected, brings up to date all the 
English and Irish decisions bearing on the Law of Damages." — Saturday Review. 

Mayne's Treatise on Hindu Law and 

Usage. 

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author pf **A 
Treatise on Damages," &c. Seventh Edition, 8vo, 30J. net. 1906. 

Moore's History of the Foreshore and the 

Law relating thereto. 

With a hitherto unpublished Treatise by Lord Hale, Lord Hale*s '* De Jure Maris," 

and the Third Edition of Hall's Essay on the Rights of the Crown in the Sea-shore, 

with Notes, and an Appendix relating to Fisheries. By Stuart A. Moore, 

F.S.A., of the Inner Temple, Barrister-at>Law. In one volume, medium 8vo, price 

38^., cloth ; or in half-roxburgh, 42^. 1888. 

"Mr. Moore has Mnitten a book of great importance which should mark an epoch in the history 

of the rights of the Crown and the subject in the litus marist or foreshore of the kingdom 

The Profession, not to say the general public, owe the learned auth«r a deep debt of gratitude for 
providing ready to hand such a wealtn of materials for founding and buildmg up arguments. 
Mr. Stuart Moore has written a work which must, unless his contentions are utterly unfounded, at 
once become the standard text-book on the law of the Sea>shore." — Law Times. 
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Moore's History and Law of Fisheries. 

By Stuart A. Moork, F.S.A., and Hubert Stuart Moore, of the Inner 
Temple, Barristers-at-Law. In one volume, royal 8vo, price 2IJ. 1903. 
Contents : Part I. — Introduction.— Chapter I. Of the evidence as to fisheries 
in the Domesday Book; II. Of putting rivers in defence; III. Of presump- 
tions with regard to fisheries; IV. Of the presumption of ownership of the soil 
by the owner of the fishery; V. Of the origin and subdivision of fisheries; VI. 
Of the different kind of fisheries ; VII. Of the various descriptions of fisheries in 
ancient records ; VIII. Incorporeal fisheries in tidal water ; IX. Incorporeal 
fisheries in non-tidal water ; X. Of fishery appurtenant to or parcel of a manor ; 
XI. Of fishery appurtenant to a particular tenement ; XII. Copyhold fisheries. 
XIII. Of fisheries in gross ; XIV. Of divided fisheries and the Royal draught ; XV. 
Of fisheries in ponds and lakes and the ownership of the soil ; XVI. Of fisheries in 
canals and artificial watercourses ; XVII. Of fishery in relation to navigation ; 
XVIII. Of fishing paths ; XIX. Of the public right of fishery and its limits ; XX. 
Of boundaries of fisheries; XXI. Of change in the cou.se of a river, and its effect 
upon the ownership of the fishery therein ; XXII , Of grants of fisheries; XXIII. 
Of evidence of title to fisheries ; XXIV. Of evidence of possession of fisheries in 
proving title ; XXV, Of the effect of user by the public and others adverse to 
the owner of a fishery ; XXVI. Of ihe powers of an owner of a fishery to lease and 
license, &c. ; XXVII. Of proceedings for the protection of fisheries. Part II. — 
Statute Law relating to Fisheries. — I. Summary of legislation relating to fish 
and fisheries ; II. Regulation of sea fisheries ; III. Registration and discipline of sea 
fishing boats ; IV. Statutory provisions relating to fisheries generally ; V. Statutory 
provisions relating to floating fish ; VI. Statutory provisions relating to shell fish ; 
VII. Regulation of salmon and fresh-water fisheries ; VIII. Powers of Boards of 
Conservators ; IX. Water bailiffs ; X. Statutory provisions as to the capture and 
destruction of salmon and fresh-water fish; XI. Close seasons ; XII. Licenses; 
XIII. Sale and exportation of fish. Appendices : Statutes with notes relating 
thereto ; Sea and Salmon Acts ; List of Sea and Salmon Fishery Districts ; Orders in 
Council as to registration of sea fishing boats ; List of fisheries referred to in 
Domesday Book ; List of fisheries referred to in notes of ancient records in the 
Author's collection ; Index. 

Morgan. — A Practical Analysis of the 

Public Trustee Act, 1906. 

By P. W. Morgan, Barrister-at-Law. In crown 8vo, is. td. net. 

Nortoh«Kyshe's Law and Privileges 

relating to the Attorney-General and 
Solicitor- General of England. 

With a History from the Earliest Periods, and a Series of King's Attorneys and 
Attorneys and Solicitors-General from the reign of Henry III. to the 6oth of 
Victoria. By J. W. Norton-Kyshe, of Lincoln's Inn, Barrister-at-Law. In 
8vo, price los. 6d, net. 1897. 

Norton =Kyshe's Law and Customs relat- 
ing to Gloves. 

Being an Exposition Historically viewed of Ancient Laws, Customs, and Uses in 
respect of Gloves and of the Symbolism of the Hand and Glove in Judicial Pro- 
ceedings. With Illustrations. By J. W. Norton-Kyshe, of Lincoln's Inn, Esq., 
Barrister-at-Law. In crown 8vo, 5^. net, cloth. 1901. 

O'Malley & Hardcastle's Reports of the 

Decisions of the Judges for the Trial of 
Election Petitions, in England and Ireland. 

Pursuant to the Parliamentary Elections Act, 1868. By Edward Loughlin 
O'Malley and Henry Hardcastlb. Vol. IV. Part III. and all after are 
Edited by J. S. Sandars and A. P. P. Keep, Barristers-at-Law. Vols. I., II., III., 
IV., and v., Parts I., II. and III., price 5/. I2s, 
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Peile's Law and Practice of Discovery in 

the Supreme Court of Justice. 

With an Appendix of Forms, Orders, &c., and an Addenda giving the Alterations 
under the New Rules of Practice. By Clarence J. Peile, of the Inner Temple, 
Barrihter-at- Law. In 8vo, price I2J., cloth. 1883. 

Pemberton's Judgments, Orders, and 

Practice of tlie Supreme Court, 

Chiefly in respect to actions assigned to the Chancery Division. By Loftus 
Leigh Pemberton, one of the registrars of the Supreme Court of Judicature ; and 
Author of ** The Practice in Equity by way of Revivor and Supplement." Fourth 
Edition, in royal 8vo, price 40^., cloth. 1889. 

Pemberton's Practice of Equity by Way 

of Revivor and Supplement. 

With Forms of Orders and Appendix of Bills. By Loftus Leigh Pemberton, 
of the Chancery Registrar's Office. In royal 8vo, price JQs, 6d., cloth. 1867^ 

Phipson's Law of Evidence. 

By S. L. Phipson, M.A., of ihe Inner Temple, Barrister-at-Law. Fourth Edition, 
in demy 8vo, price 15J., cloth. IQ07. 

'J This valuable book of reference has been brought up to date by the inclusion of the Criminal 
Evidence Act, 1898, and the changes wrought by it in the Law of Kyidtnce." -r~CamMdf:e Review. 

" Mr. Phipson's is certainly one of the most useful works on an important and difficult subject. That 
it is appreciated by the profession is obvious, or ir would not in ten years have reached a third 
edition." — Oxford Magazuie. * 

" . . . . The work is a happy medium between a book of the type of Stephen's Diji^est, and the 
large treatises upon the subject, and owing to its excellent arrangement is one that is well suited 
both to practitioners and students." — Law Times. 

Phipson's Manual of the Law of Evidence. 

Being an abridgment of the larger treatise. By S. L. Phipson, M.A., of the 
Inner Temple, Barrister-at-Law. In crown 8vo, 7^. 6d. 1908. 

Porter's Laws of Insurance: Fire, Life, 

Accident, and Guarantee. 

Embodying Cases in the English, Scotch, Irish, American, and Canadian Courts. 

By James Biggs Porter, of the Inner Temple, Barrister-at-Law; assisted by 

W. Feilden Craies, M.A. Fifth Edition, in 8vo, 21s, 1908. 

" The successive editions of this book which have been called for shew that the profession 
appreciate the advantage of having the law as to the various forms of assturance, except Marine 
Insurance which forms a branch auite by itself, collected in one volume. . . . The work is clearly 
written, and this edition has been brought up to date by the inclusion of a large number of recent 
ca&es." —Solicitors' youmai. 

Porter. A Manual of the Law of Principal 

and Agent. 

By James Biggs Porter, Barrister-at-Law. In 8vo, price loj. Sd.y cloth. 1905. 

Renton's Law and Practice in Lunacy. 

With the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of 
Lunacy Commissioners ; the Idiots Act, 1886 ; the Vacating of Seats Act, 1886 ; 
the Rules in Lunacy; the Lancashire County (Asylums and other powers) Act, 1891 ; 
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal 
Lunacy Acts, 1800-1884; and a Collection of Forms, Precedents, &c. By A. 
Wood Renton, Barrister*at-Law. In one Volume, royal 8vo, price 50J. net. 1897. 
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Ring^wood's Principles of Bankruptcy. 

Embodying the Bankruptcy Acts, 1883 and 1890, and the Leading Cases thereon ; 
Part of the Debtors Act, 1869; The Bankruptcy Appeals (County Courts) Act, 
1884; The Bankruptcy (tHscharge and Closure) Act, 1887 ; The Preferential Pay- 
ments in Bankruptcy Acts, 1888 and 1897 : with an Appendix containing the 
Schedules to the Bankruptcy Act, 1883 ; The Bankruptcy Rules, 1886, 1890, and 
1891 ; the Rules as to the Committal of Judgment Debtors, and as to Administration 
Orders ; Regulations Issued by the Bankruptcy Judge ; a Scale of Costs, Fees, and 
Percentages ; The Bills of Sale Acts, 1878, iS(52, 1890, and 1891, and the Rules 
thereunder ; The Deeds of Arrangement Act, 1887 ; and the Rules thereunder. 
By Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; late 
Scholar of Trinity College, Dublin. Tenth Edition, in 8vo, price lOf. 6^., cloth. 
1908. 

" We welcome a new edition of this excellent student's book. We have written favourably of 
it in reviewing previous editions, and every good word we have written we would now reiterate 
iand perhaps even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition, 
and have no hesitation in saying that it is a capital <(tudent'sl)ook." — Law Students' youruaL 

"lliis edition is a considerable improvement on the first, and although chiefly written for the 
use of students, the work will be found useful to the practitioner." — Law Titnes. 

" The author deals with the whole history of a bankruptcy from the initial act of bankruptcy 
down to the discharge of the bankrupt, and a cursory perusal of his work gives the impression 
that the book will prove useful to practitioners as well as to students. The appendix also contains 
much matter that will be useful to practitioners, including the Schedules, the Bankruptcy Rules 
of 1886, 1890 and 1891, the Rules of the Supreme Court as to Bilb of Sale, and various Acts of 
Parliament bearing upon t>ie subject. The Index is copious."— Accountant's Mogeunne. 

Ringwood's Outlines of the Law of Torts. 

Prescribed as a Textbook by the Incorporated Law Society of Ireland. By 

Richard Ringwood, M.A., of the Middle Temple, Barrister at-Law ; author 

of "Principles of Bankruptcy," , etc.*, and Lecturer on Common Law to the 

Incorporated Law Society. Fourth Edition, in 8vo, price lOf. 6^., cloth. 1906. 

" We have always had a great liking for this work, and are very pleased to see by the appearance 
of a new Edition that it is appreciated by students. We consider that for the ordinary student who 
wants to take up a separate work on Torts, this is the best book he can read, for it is clear and 
explanatory, and has good illustrative cases, and it is all contained in a very modest compass. 
. . . This Edition appears to have been thoroughly revised, and is, we think, in many respects 
improved." — Latv Students' youmal. 

The work is one we well recommend to law students, and the able way in which it is written 
reflects much credit upon the author." — Law Times. 

Ringfwood's Outlines of the Law of Banking. 

In crown l2mo, price 5^., cloth. 1906. 

" . . . The book is in a most convenient and portable form, and we can heartily commend the latest 
production of this well-known writer to the attention of the business community.' — Financial Titnes. 

Rowlatt's Law of Principal and Surety. 

By S. A. T. RowLATT, M.A., late Fellow of King's College, Cambridge; of the 
Inner Temple, Barrister-at-Law. In 8vo, price i6j. 1899. 

"... Here will be found all the rights and liabilities of the surety, his defences, his releases, 
the effect of bankruptcy, and so on ; and, as we said at the outset, the index^ forms a most 
excellent and comprehensive guide to the text. . . . We can quite believe that this text-book will 
take a respectable place amone legal authorities." — Law Times. 

" He brings out fully in all its ramifications the nature of the law of guarantee." — Saturday 
Review. 

" Few branches of the law are more important or difficult than that relating to sureties. The 
latest addition to legal literature is a treatise by Mr. S. A. T. Rowlatt on 'The Law of Pnncipal 
and Surety,* which deals with the subject both exhaustively and ably. The work is excellent 
in style and arrangement, and ought to prove very useful to every lawyer who has occasion to refer 
to \t/'—Giohe. 

"There are too many works on most branches of the English Law, and too many writers eager to 
. make books on almost every legal subject, however small. It is, therefore, a remarkable fact that 
a subject so important as the Law of*^ Sureties has been comparatively neglected, there being only 
one recent work of repute devoted entirely to the subject. For this reason we welcome Mr. 
Rowlatt's treatise, which has solid merits that ought to insure success. The book is a very go«d 
one, and the author maybe congratulated on the successful accomplishment of a difficult task.'* 
— Lenv youmal. 
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Salkowski's Institutes and History of 

Roman Private Law, 

With Catena of Texts. By Dr. Carl S alkowski, Professor of Laws, Koiiigsberg. 
Translated and Edited by E. E. Whitfield, M.A. (Oxon.). In 8vo, price 32J., 
cloth. 1886. 

Salmond's Jurisprudence; or, Theory of 

the Law. 

By John W. Salmon d, M.A., LL.B., Barrister-at Law ; author of "Essays in 
Jurisprudence and Legal History." Second Edition. In demy 8vo, price I2x. 6d?., 
net, cloth. 1907. 

Salmond's Essays in Jurisprudence and 

Legal History. 

By John W. Salmond, M.A., LL.B. (Lond.), a Barrister of the Supreme Court of 
New Zealand. In crown 8vo, price 6x., cloth. 1891. 

Salmond's Law of Torts. 

A Treatise on the English Law of Liability for Civil Injuries. By John W. 
Salmond, M.A., LL.B., Barrister-at- Law. In 8vo, price i8j. net, cloth. 1907. 

Savigny's Treatise on Obligations in 

Roman Law. 

By Archibald Brown, M.A., Edin. and Oxon., and B.C.L. Oxon., of the 
Middle Temple, Barrister-at- Law. In 8vo, 1872, price 7^. 6</., cloth. 1872. 

Scott'5 Abstract Drawing. 

Containing Instructions on the Drawing of Abstracts of Title, and an Illustrative 
Appendix. By C. E. ScOTT, Solicitor. In crown 8vo, price 4J. 6^., cloth. 1892. 

" This little book is intended for the assistance of those who have the framing; of abstracts of 
title entrusted to their care. It contains a number of useful rules, and an illustrative appendix." — 
Law Times. 

" A handy book for all articled clerks."— Zrtw SiMdents* JoumaL 

" Solicitors who have articled clerks would save themselves much trouble if they furuuhed their 
clerks with a copy of this little book before putting them on to draft an abstract of a heap of title 
deeds."— Law Notes. 

" The book ought to be perused by all law students and articled clerks." — Red Tape, 

Seager's Law of Parliamentary Registra- 
tion. 

With an Appendix of Statutes and Full Index. By J. R. Seager, Registration 
Agent. In crown 8vo, price 4f., cloth. 1881. 

Short & Mellor's Practice on the Crown 

Side of the Queen's Bench Division of Her 
Majesty's High Court of Justice. 

(Founded on Corner's Crown Office Practice), including Appeals from Inferior 
Courts ; with Appendices of Rules and Forms. Second Edition. By F. H. Short, 
Chief Clerk of the Crown Office, and Francis Hamilton Mellor, M.A., K.C. 
In royal 8vo, price 30?., cloth. 1908. 

Short's Crown Office Rules and Forms, 
1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court, 1883, 
relating to the Practice on the Crown side of the Queen's Bench Division ; including 
Appeals from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with 
Notes, Cases, and a Full Index. By F. H. Short, Chief Clerk of the Crown 
Office. In 8vo, price 12^., cloth. 1886. 
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Short's Taxation of Costs in the Crown 
Office. 

Comprising a Collection of Bills of Costs in the Various Matters Taxable in that 
Office, including Costs upon the Prosecution of Fraudulent Bankrupts and on 
Appeals from Inferior Courts ; together with a Table of Court Fees, and a Soile of 
Costs usually allowed to Solicitors, on the Taxation of Costs on the Crown Side of 
the Queen's Bench Division of the High Court of Justice. By Fredk. H. Short, 
Chief Clerk in the Crown Office. In 8vo, price ioj., cloth. 1879. 

Shower's Cases in Parliament 

Resolved and Adjudged upon Petitions and Writs of Error. Fourth Edition. 
Containing additional cases not hitherto reported. Revised and Edited by 
Richard Loveland Loveland, of the Inner Temple, Barrister at-Law; Editor 
of "Kelyng's Crown Cases," and *' Hall's Essay on the Rights of the Crown in 
the Seashore." In 8vo, price 4/. 4?., best calf binding. 1876. 

Simpson's Law and Practice relating to 

Infants. 

Third Edition. By E. J. Elgood, B. C. L. , M. A. , of Lincoln's Inn, Barrister-at-Law. 
In Royal 8vo, 21J. 1909. 

Slater's Law of Arbitration and Awards. 

With Appendix containing the Statutes relating to Arbitration, and a collection 
of Forms and Index. Fourth Edition. By Joshua Slater, of Gray's Inn, 
Barrister-at-Law. Crown 8vo, price 6j. 6^., cloth. 1905. 

Slater's Principles of Mercantile Law. 

By Joshua Slater, of Gray's Inn, Barrister-at-Law. Third Edition. Crown 
8vo, price 6j. 6^., cloth. 1507. 

Smith's Law and Practice in the Ecclesi- 
astical Courts. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 

"A Summary of Company Law" and ** A Summary of the Law and Practice in 

Admiralty." Fifth Edition, in 8vo, 8^. 1902. 

'• His object has been, as he tells us in his preface, to give the student and general reader a fair 
outline cf the scope and extent of ecclesiastical law, of the principles on which it is founded, of the 
Courts by which it is enforced, and the procedure by which these Courts are regulated. We think 
the book well fulfils its object. Its value is much enhanced by a profuse citation of authorities for 
the propositions contained in it." — Bar Examination Journal. 

Smith's Law and Practice in Admiralty. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 

** A Summary of Company Law." Fourth Eklition, in 8vo, price ioj., cloth. 1892. 

'■ " The book is well arranged, and forms a good introduction to the subject." — Solicitors' JoumaL 

" It is, however, in our opinion, a well and carefully written little work, and should be in the 
hands of every student who is taking up Admiralty Law at the Final." — Law Students' Journal. 

'* Mr. Smith has a happy knack of compressing a lar^e amount of useful matter in a small compass. 
The present work will doubtless be received with satisfaction equal to that with which his previous 
' Summary' has been met." — Oxford and Cambridge Undergraduates* Journal. 

Smith's Quarter Sessions Practice. 

A Vade Mecum of General Practice in Appellate and Civil Cases at Quarter 
Sessions. By Frederick James Smith, of the Middle Temple, Barrister-at-Law, 
and Recorder of Mai^ate. In Royal i2mo, price 2af., cloth. 18S2. 
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Smith's Short Practical Company Forms. 

By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barrister-at-Law, 
Author of ** A Summary of the Law of Companies," etc., assisted by Roland E. 
Vaughan Williams, of the Inner Templie, Barrister-at-Law. In 8vo, price 8j., 
cloth. 1896. 

" This collection of Company Forofis should certainly prove of service to secretaries, directors, 
and others interested in the practical working of companies. . . . The forms themselves are short 
and to the point." — Law Times. 

Smith's Summary of Joint Stock Com= 

panies' Law under the Companies (Con- 
solidation) Act, 1908. 

By T. Eustace Smith, Barrister-at-Law. Eleventh Edition, in 8vd, price 7j. 6^?! 
cloth. 1909. 

" The autl>or of this handbook tells us that, when an articled student reading for the final 
examination, he felt the want of such a work as that before us, wherein could be found the main 
principlef; of a law relatine to joint-stock companies . . . Law students may well read it ; for 
Mr. Smith has very wisely been at the pains of giving his authority for all his statements of the law 
or of practice, as applied to joint-stock company business usually transacted in solicitors' chambers. 
In fact, Mr. Smith has by his little book offered a fresh inducement to students to make themselves — 
at all events, to some extent — acquainted with company law as a separate branch of study.** — Leav 
1 tmes. 

'* These pages give, in the words of the Preface, * as briefly and concisely as possible a general 
view both of the principles and practice of the law affecting companies,' The work is excellently 
printed, and authorities are cited ; but in no case b the very laneuage of the statutes copied. The 

Slan is good, and shows both grasp and neatness, and, both amongst students and laymen, 
Ir. Smith's book ought to meet a ready sale." — Law JoumaL 

Snell's Principles of Equity. 

Intended for the use of Students, and the Profession. By Edmund H. T. Snell, 
of the Middle Temple, Barrister-at-Law. Fifteenth Edition. By Archibald 
Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the Middle Temple^ 
Barrister-at-Law ; Author of ** A New Law Dictionary," ** An Analysis of Savigny 
on Obligations,'* and the ** Law of Fixtures." In 8vo, price 21 j., cloth. 1908. 



South African Republic, 



* Cases decided in the High Court of the, during the Year 1893, as reported by 
J. B. M. Hertz6g, B.A., LL.D., (late) First Puisne Judge of the Orange Free 
State, formerly an Advocate of the High Court of the South African Republic. 
Translated by J. Woodford S. Leonard, B.A., LL.B., formerly an Advocate of 
the High Court of the South African Republic, Advocate of the Supreme Court of 
the Transvaal Colony. And revised by the Hon. J. G. KOTz6, K.C., late Chief 
Justice of the . South African Republic, subsequently Attorney- General of Rhodesia, 
and now Judge President of the Eastern Districts Court in the Cape Colony. In 
royal 8vo, bound in half-calf, price 50^. net ; postage u. extra. 

South African Republic, 

The Official Reports of the High Court of, translated into English, with Index' 
and Table of Cases. By Walter S. Webber, and revised by the Hon. J. G. 
KoTZife, K.C., Late Chief Justice of the South African Republic, subsec^uently 
Attorney-General of Rhodesia, and now Judge President of the Eastern Districts* 
Court in the Cape Colony. Vol. I.— 1894. Vol. II.— 1895. Vol. III.— 1896. 
• Vol. IV.— 1897. Translated by the Hon. Mr. Justice KoTz6. In royal 8vo, 
bound in half-calf, price 50J. net each ; postage \s, extra. 

Story's Gommentaries on Equity Juris- 
prudence. 

Second English Edition, from the Twelfth American Edition. By W. E. Grigsby,. 
LL.D. (Lond.), D.C.L. (Oxon.), and of the Inner Temple Barrister-at-Law 



In royal 8vo, iioo pages, price 451., cloth. 1892. 
'* It IS high testimony to the reputation of Story, a 



_ , and to the editorship of Dr. Grigsby, that another 
edition should have bfeen called for. . . . ' The work has been rendered more perfect by additional 
Indices," — Law Timet. 
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Tarringf's Chapters on the Law relating: 

to the Colonies. 

To which are appended Topical Indexes of Cases decided in the Privy Council on 
Appeal from the Colonies, Channel Islands and the Isle of Man, and of Cases 
relating to the Colonies decided in the English Courts otherwise than on Appeal from 
the Colonies. By Charles James Tarring, M.A., sometime Judge of H.B.M.'s 
Consular Court, Constantinople, and H.M.'s Consul; late Chief Justice of Grenada, 
W. Indies; Author of "British Consular Jurisdiction in the East," **A Turkish 
Grammar," &c Third Edition, much enlarged, in 8vo, price 2IJ., cloth. 1906. 

CON'J'ENTS ; — Table of Cases Cited — Table of Statutes Cited. Introductory : Defi- 
nition of a Colony. — Chapter I. The laws to which the Colonies are subject : 
Section i. In newly -discovered countiies;' Section 2. In conquered or ceded 
countries; Section 3. Generally. — Chapter II. The Executive; Section i. The 
Governor (A. "Nature of his office, power, and duties — B. Liability to answer for 
his acts : I. Civilly — I. {a.) In the courts of his Government, b. In the English 
courts. 2. For what causes of action. II. Criminally) — Section 2. The Executive 
Council. Chapter III. The Legislative Power: Section i. Classification of 
Colonies ; Section 2. Colonies with responsible government ; Section 3. Privileges 
and powers of colonial Legislative Assemblies. Chapter IV. The Judiciary and 
the Bar. Chapter V. Appeals from the Colonies. Chapter VI. Imperial Statutes 
relating to the Colonies. Section i. Imperial Statutes relating to the Colonies 
in general ; Section 2. Subjects of Imperial Legislation relating to the Colonies 
in general ; Section 3. Imperial Statutes relating to particular Colonies. Topical 
Index of Cases decided in the Privy Council on appeal from the Colonies, the 
Channel Islands, and the Isle of Man. Index of some Topics of English Law 
dealt with in the Cases. Topical Index of Cases relating to the Colonies decided 
in the English Courts otherwise than on appeal from the Colonies. Index of 
Names of Cases. Appendix I. Appendix II. General Index. 

Tarring's British Consular Jurisdiction in 

the East. 

With Topical Indices of Cases on Appeal from, and relating to, Consular Courts and 
Consuls ; also a Collection of Statutes concerning Consuls. By C. J. Tarring^ 
M.A., Chief Justice of Grenada. In 8vo, price ^s. 6^., cloth. 1887. 

Tarring's Analytical Tables of the Law of 

Real Property. 

Drawn up chiefly from Stephen's Blackstone, with Notes. By C. J. Tarring, of 
the Inner Temple, Barrister -at-Law. In royal 8vo, price 5^., cloth. 1882. 

'* Great care and considerable skill have been shown in the compilation of these tables, which 
will be found of much service to students of the Law of Real Property." — Law Tinus. 

Taswell-Langmead's Engflish Constitu- 
tional History. 

From the Teutonic Invasion to the Present Time. Designed as a Text-book for 
Students and others. By T. P. Taswell-Langmead, B.C.L., of Lincoln's Inn, 
Barrister-at-Law, formerly Vinerian Scholar in the University and late Professor of 
Constitutional Law and History, University College, London. Sixth Edition, 
Revised throughout, with Notes. By Philip A. Ashworth, Barrister-at-Law ; 
Translator of Gneist*s ** History of the English Constitution." In 8vo, price 15J., 
cloth. 1905. 

Thomas's Leading: Statutes Summarised. 

For the Use of Students. By Ernest C. Thomas, Bacon Scholar of the Hon. 
Society of Gray's Inn, late Scholar of Trinity College, Oxford ; author of " Leading 
Cases in Constitutional Law Briefly Stated. ' ' In one volume, 8vo, price 9tf . , cloth* iS/S 
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Thomas's Leading: Cases in Constitutional 
Law. 

Briefly Stated, with Introduction and Notes. By E finest C. Thomas, Bacon 
Scholar of the Hon. Society of Gray's Inn, late Scholar of Trinity College, Oxford. 
Fourth Edition by C. L. Attenborough, of the Inner Temple, Barrister-at-Law. 
In 8vo, enlarged, price 6^., cloth. 1908. 

Thwaites's Articled Clerk's Guide to the 

Intermediate Examination, 

As it now exists on Stephen's Commentaries. Containing a complete Scheme of 
Work, Notes and Test Questions on each Chapter : List of Statutes. Also a com- 
plete Selected Digest of the whole of the Questions and . Answers set at the 
Examinations on those parts of ** Stephen " now examined on, up to January, 
1902. Intended for the use of all Articled Clerks who have not yet passed the 
Intermediate Examination. Charles Thwaites, Solicitor. In 8vo, price lOf. 
net, cloth. 1902. 

Trial of Adelaide Bartlett for Murder. 

Complete and Revised Report. Edited by Edward Beal, B.A., of the Middle 
Temple, Barrister-at-Law. With a Preface by Sir Edward Clarke, K.C. In 8vo, 
price lOJ., cloth. 1886. 

Van Leeuwen's Commentaries on the 

Roman -Dutch Law. 

Revised and Edited with Notes in Two Volumes by C. W. Decker. Advocate. 
Translated from the original Dutch by J. G. KotzA, LL.B., of the Inner Temple, 
Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in 
the Edition by Decker of 1780. In 2 Vols., royal 8vo, price 90J., cloth. 1887. 

Waite's Questions on Equity. 

For Students preparing for Examination. Founded on the Ninth Edition of Snell's 
** Principles of Equity." By W. T. Waite, Barrister-at-Law, Holt Scholar of the 
Honourable Society of Gray's Inn. In 8vo, price 2j., sewed. 1889. 

Walker's Compendium of the Law relat- 
ing to Executors and Administrators. 

With an Appendix of Statutes, Annotated by means of References to the Text. 
By W. Gregory Walker, B.A., Barrister-at-Law, and Edgar J. Elgood, 
B.C.L., M.A., Barrister-at-Law. Fourth Edition by E. J. Elgood, B.C.L., M.A. 
In one volume, 8vo, price 21J., cloth. 1905. 

"We highly approve of Mr. Walker's arrange aient The Notes are full, and as far as we 

Have been able to ascertain, carefully and accurately compiled We can commend it as 

bearing on its face evidence of skilful and careful labour, and we anticipate that it will be found a 
very acceptable substitute for the ponderous tomes of the much esteemed and valued Williams." — 
Lata Titnes. 

" Mr. Walker is fortunate in his choice of a subject, and the power of treating it succinctly ; for 
the ponderous tohies of Williaais, however satisfactory as an authority, are necessarily inconvenient 

for retierence as well as expensive On the whole we are inclined to think the book a good 

and useful one." — Law Journal. 

\yalker's Partition Acts, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the 
Decided Cases, and an Appendix containing Judgments and Orders. By W, 
Gregory Walker, B.A., of Lincoln's Inn, Barrister-at-Law. Second Edition, 
in 8vo, price 8^., cloth. 1882. 
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Walker & Elgood's Administration of 

Deceased Persons by the Chancery Division 
of the Hig^h Court of Justice. 

With an Addenda giving the alterations effected by the New Rules of 1883^ and an 
Appendix of Orders and Forms, Annotated by References to the Text. By W. 
Gregory Walker and Edgar J. Elgood, of Lincoln's Inn, Barristers-at-Law. 
In 8vo, price 151., cloth. 1883. 

Wertheimer's Law relating to Clubs. 

By the late John Wertheimer, Barrister-at-Law. Third Edition, by A. W. 
Chaster, Barrister-at-Law. In crown 8vo, price 7J. dd., cloth. 1903. 

" A convenient handbook, drawn up Mrith great judgment and perspicuity." — Morning Post. 

" Both useful and interesting to those interested iu club management." — Lanu Times. 

*' This is a very neat little book on an inteiestiug subject. l*he law is accurately and weU 
expressed.'* — Law Journal. 

Westbury's (Lord) Decisions in the 

European Arbitration. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. Part I., 
price Ts. 6d.^ sewed. 

Whiteford's Law relating to Charities, 

Especially with reference to the validity and construction of Charitable Bequests and 
Conveyances. By Ferdinand M. Whiteford, of Lincoln's Inn, Barrister-atr 
Law\ In 8vo, price 6j., cloth. 1878. 

Whiteley's Licensing Act, 1904. 

By George Cecil Whiteley, M.A. Cantab., of the Middle Temple, Barrister- 
at-Law, Editor of the Third Edition of "Whiteley's Licensing Laws," and Author 
of ** The Licensing Act, 1902." Price $s» net. 

Williams' Petition in Chancery and 

Lunacy. 

Including the Settled Estates Act, Lands Clauses Act, Trustee Act, Winding-up 
Petitions, Petitions Relating- to Solicitors. Infants, etc., etc. With an Appendix of 
Forms and Precedents. By Sydney E. Williams, Barrister-at-Law. In one 
volume, 8vo, price i8j., cloth. 1880. 

Willis's Negotiable Securities. 

Contained in a Course of Six Lectures. Delivered by William Willis, Esq., K.C., 
at the request of the Council of Legal Education. Second Edition, in 8vo, price 
7 J. 6d.t cloth. 1 901. 

" No one can fail to benefit by a careful perusal of this volume." — Irish Law Times. 

*' We heartily commend them, not only to the student, but to everybody— lawyer and commercial 
man alike." — The Accountant. 

" Mr. Willis is an authority second to none on the subject, and in these lectures he summarizes 
for the benefit not only of hb confreres, but of the lay public the knowledge he has gained through 
close study and lengthy experience." 

Willis's Law of Contract of Sale. 

Contained in a Course of Six Lectures. Delivered by William Willis, one of His 
Majesty's Counsel. At the request of the Council of Legal Education. In 8vo, 
price 7 J. 6</., cloth. 1902. 

Wilshere's Analysis of Taswell- Lang- 
mead's Constitutional History. 
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